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IN THE 


(Hmtels States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6363. 


Clarence H. Small, Administrator of the Estate of 
Florence C. Small, Deceased, Appellant , j 

vs. 

Pen x sylvania Railroad Company, a Corporation] Or¬ 
ganized and Existing Under the Laws of! the 
State of Pennsylvania. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE. 

This is an action in damages for the wrongful c^eath 
of Florence C. Small, deceased, brought by her adinin- 
istrator against the Pennsylvania Railroad Company. 

On the morning of March 3, 1932, in company fwith 
three sisters and a sister-in-law, the decendent left 
Rockville, Maryland, in the Chevrolet coach of Mrs. 
Jessie M. Heeter, the sister-in-law who was driving. 



9 


They were on their way to a point well beyond Fred¬ 
erick, Maryland. Shortly after leaving Frederick, 
thev got on the wrong road. When they did get on 
the right highway, thev were still not certain of the 
road and were proceeding along at a speed of less than 
thirty miles per hour (R. pp. 35, 36 and 37) when the 
accident occurred at Harmony Grove, Maryland. 

At this point,'which is about two miles beyond Fred¬ 
erick, Maryland, on the main highway to Gettysburg, 
Pennsylvania, there is a grade crossing. That portion 
of the Pennsylvania Railroad which runs from York, 
Pennsylvania, to Frederick, Maryland, crosses the 
highway at this point. As the train approaches Har¬ 
mony Grove (on its way) from York to Frederick it 
runs through a cut (R. p. 25). 

There is a curve in the road, as an automobile ap¬ 
proaches Harmony Grove going in the direction of 
Gettysburg. Beyond the curve is a rise. There is no 
view of the railroad tracks until the machine has gone 
over the rise and the rise is close to the grade cross¬ 
ing (R. p. 32). 

To the right, a train from York is obstructed from 
view from an automobile going toward Gettysburg un¬ 
til the automobile gets to within twenty feet from the 
tracks (R. p. 32). In addition to the fact that the train 
approaches through the. cut referred to, there is a 
house and fence (R. p. 30), a terrace, twelve large 
spruce trees, four or five large maples, and shrubs (R. 
p. 38). These obstructions, at the time of the year the 
accident occurred, resulted in the train from York 
being completely hidden from view to the occupants 
of an automobile going in the direction plaintiff’s in¬ 
testate was being driven at the time of the accident un¬ 
til the automobile was practically on the railroad track 
(R. p. 39). 
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The Chevrolet coach and the train collided it the 
grade crossing at about 10:10 in the morning. | The 
car was demolished, and the occupants were tljrown 
upon the road, some entangled in the wreckage and 
others free from it. All occupants were severely in¬ 
jured, and the plaintiff’s intestate died some j days 
thereafter as a result of the injuries sustained (|R. p. 
31). } 

There is some conflict as to what part of the train hit 
what part of the automobile. The tracks cross the jhigh- 
way at such an angle that the left front of the locomo¬ 
tive faces up the road in the direction in which the 
Chevrolet approached. The only occupant of the 
Chevrolet who retained a picture, after the shoclj: and 
illness which ensued, of the relative positions of the 
automobile and locomotive just before the contact tes¬ 
tified “it looked like a head-on collision” (R. p.j 35). 
The District Superintendent of the Pennsylvania [Rail¬ 
road Company testified that the left end of the sill 
which holds the cow-catcher on the locomotive! was 
broken off (R. p. 31). Broken glass from the Wind¬ 
shield or doors was found on the bumper, just over the 
cow catcher (R. p. 23). The first witness on the scene 
after the collision testified “it appeared that the en¬ 
gine had dragged the automobile six or eight feet ;| that 
the automobile was crushed into the trucks of the front 
wheels of the engine so firmly that it was difficult to get 
it away” (R. p. 27). 

There were some warning signs upon and b^ the 
road, and there was “a little electric bell” which! had 
remained unchanged for more than twenty-six years 
at the crossing (R. p. 42), but one of the witnesses! who 
had crossed the point on the average of fourteen times 
a week for twenty vears testified that one could not 
hear it when driving toward Gettysburg (R. p. 32). 
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The whistle on the locomotive was blown as it ap¬ 
proached the Harmony Grove Post Office, at which the 
train stopped to discharge mail before reaching the 
grade crossing located just beyond (R. pp. 23 and 24). 
There was a conflict of testimony as to just how 
much time elapsed between the blowing of the whistle 
and the collision. There was evidence that two minutes 
elapsed (R. p. 1 43); that the last whistle was blown 
as a witness was looking at the train when it was about 
a mile from the grade crossing (R. p. 26); and an¬ 
other witness, \vho was working in a garden just op¬ 
posite from the station and contiguous to the railroad 
right of way, testified that it blew “when approaching 
the station; that in fact he was looking at the train 
when the whistle blew; that the train came into the sta¬ 
tion and stopped and someone on the train shoved the 
mail pouch off after it stopped; that he was attentive 
to the movements of the train when it started up with 
a chug, chug; that he did not hear the bell on the train 
rung, nor any other signal given when the train started 
away; that after the train had started awav from the 
station it had gone but a short distance before it 
stopped;” and 1 that he ran to the grade crossing and saw 
the wrecked automobile (R. p. 23). The fireman testified 
for the defendant, on the other hand, that the locomo¬ 
tive did not come to a full stop and that the bell on the 
locomotive was ringing and the whistle blowing until 
the collision (R. pp. 50 and 51). On rebuttal, however, 
the United States railwav mail clerk testified that the 
train stopped at the Post Office where he dispatched 
his mail and that the whistle did not blow after the 
train (stopped) and before the accident (R. p. 57). 

At- the conclusion of the plaintiff’s case, a motion for 
a directed verdict was made by the defendant (R. p. 


D 


39) and the same motion was again made at the J close 
of the whole case (R. p. 59), but after full argument 
the motions were overruled. 

The jury retired at 3:10 P. M. (R. p. 66). During 
the course of the afternoon the Court, counsel concur¬ 
ring, instructed the Bailiff to have the jury return a 
sealed verdict if they should agree before 11:00 If. M., 
and if not that the Bailiff should release the jury at 
that time and allow them to go. At 11:00 P. M., the 
jury having not agreed, they were allowed to go (R. pp. 
71 and 72). The following morning word was! sent 
to the clerk of the court that the presiding Judg^, Mr. 
Justice Proctor, was not coming down to the Court 
room (R. p. 66). The jury having repeated thatj they 
had not agreed, counsel for defendant proceeded tjo the 
chambers of the Judge and again renewed his motion 
for a directed verdict. After some discussion ai}d ar¬ 
gument commencing in the chambers of the Justice 
(R. p. 66) and concluding in the court room (R. pp. 66 
to 75) the jury was directed to return a verdict for the 
defendant, to which plaintiff excepted. 
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ASSIGNMENTS OF ERROR. 


Of the assignments, numbers 1, 4, 5, 6 and 7 may be 
placed in one group, and numbers 2 and 3 in a second 
group, while numbers 8, 9, 10 and 11 deal with separate 
errors, as assigned. 

1. The Court erred in directing a verdict for the 
defendant. 

2. The Court erred in directing a verdict for the 
defendant after the separation of the jury by di¬ 
rection of the Court. 


3. The Court erred in directing a verdict for 
the defendant after the discharge of the jury by 
the Court through a deputy marshal acting under 
instructions issued bv the presiding Justice. 

• j. 


4. The Court erred in holding that there 
insufficient proof by plaintiff of defendant's 
ligence to permit the case to go to the jury. 


was 

neg- 


5. The Court erred in holding that the warning 
marks upon the roadbed and signs along the side 
of the road constituted a discharge bv the defen- 
dant of its duty toward the plaintiff's intestate. 


6. The Court erred in holding that the warning 
marks on the roadbed and signs along the side of 
the road and the ringing of the bells and blowing 
of the whistles constituted a discharge bv the de- 
fendant of its duty toward the plaintiff’s intes¬ 
tate. 


7. The Court erred in holding that there was 
no substantial evidence in the case to support the 
contention of plaintiff that the defendant was neg¬ 
ligent. 

8. The Court erred in rejecting evidence offered 
by plaintiff of accidents and near accidents at the 
same grade crossings under similar or like condi¬ 
tions. 


9. The Court erred in rejecting- testimony of¬ 
fered by plaintiff as to the adequacy of the sta¬ 
tionary warning bell on other occasions under sim- 
ilar or like circumstances. 


10. The Court erred in rejecting testimony tend¬ 
ing to prove that the defendant had notice o; the 
recommendation of a coroner’s jury in 1921 that 
the Pennsylvania Railroad Company erect a gate 
oi* keep a watchman at the grade crossing involved. 

11. The Court erred in refusing to permit wit¬ 
ness Remsberg to testify on cross-examination as 
to whether or not the accident would have occurred 
if the driver of the automobile involved had not 
swerved to the right. 

ARGUMENT. 

Instead of setting out in the Statement of the Case 
the details of testimony, it was felt that it would be 
better to do that under the several divisions of the Ar¬ 


gument. 

I. The Court Erred in Directing a Verdict Because 
There Was Substantial Evidence of Defendant’s 
Negligence. 

We deal first with the proposition that there was 


conflicting testimony raising issues of fact for the jury 
and that an admission of every fact in evidence pend¬ 


ing to sustain plaintiff’s case and every inference de- 


ducible therefrom would not have resulted in the con¬ 
clusion that only one reasonable view could be tjiken 
of the evidence and conclusions therefrom, which pew 
would have been utterly opposed to plaintiff’s rig^it to 
recover. (Gunning v. Cooley, 281 U. S. 90; Begert 


v. Payne , 274 Fed. 784; Grand Trunk Western ft. R. 


Co. v. Collins, 65 Fed. 2nd 875.) 
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The rule as to what constitutes ‘ ‘ substantial evi¬ 
dence" is set out in Line v. Erie R. R. Co 62 Fed. 2nd, 
657, and Grand Trunk Ry. Co. v. Collins, 65 Fed. 2nd, 
876. 

The two principal issues of fact are (1) that the 
crossing was much used and more than ordinarily dan- 
gerous and that at such a crossing the railroad com¬ 
pany should erect special safeguards, and that the 
question as to whether or not those erected are rea¬ 
sonable is a question of fact for the jury, and (2) that 
the railroad failed to give due and timelv notice of the 
approach of its train to the crossing. 

A. QuestiorTof adequacy cf safeguards at grade cross¬ 
ing was one for the jury. 

The Pennsylvania Railroad Company maintained 
inadequate warning facilities at Harmony Grove, tak¬ 
ing into consideration the exceptionally dangerous 
character of the crossing. The Supreme Court of the 
United States has said that when it is shown that a 
crossing is much used and is one that is more than 
ordinarily dangerous, it is reasonable to expect a rail¬ 
road company to adopt special safeguards at such a 
crossing and that whether or not the safeguards 
adopted by the railroad company are sufficient in a par¬ 
ticular case is a question of fact for the jury. Grand 
Trunk Railway Co. v. Ives, 144 U. S., 421, and cases re¬ 
ferred to and cited therein. See also Evans v. Erie 
R. R. Co., 213 Fed. 129. 
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1. 7 he railroad crossing and an approaching tram 
were unusually obstructed from the viei\ of 
automobiles. 


Testimony on this point was as follows: 

Jenson: the engineer who made a survey of the 
in the vicinity of the crossing, said that, as a 
ter of possibility, at several points along the 
way one could get a slight view through the tr 
fences, shrubbery, etc., to the railroad righj 
way. He further stated that it was only at i 
designated points that any view could\ be had 
that at these designated points only a limited tl 
could be had and only parts of cars could be 
(R. p. 25.) 


st.- 


land 
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Dr. Bell: a completely disinterested witness, testified 
that he had commuted from Frederick, Maryland, 
to his home in Hansonville, Maryland, for the past 
twentv vears; that he crosses this crossing about 
fourteen times each week; that motorists going in 
the direction that the ladies were going have no 
view at all of a train approaching in the direction 
as the one in the accident until within twenty feet 
of the railroad track. (R. p. 32.) 

Small: Testified that going in an automobile at twdnty 
miles per hour it was impossible to see a train ap¬ 
proaching through the obstructions. (Mr. Sijiall 
made actual tests several days after the accident.) 
(R. p. 39.) 

Eberly: Testified it is impossible to see an approaching 
train through the obstructions. (R. p. 30.) 
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2. The stationary bell at the side of the crossing 
teas inadequate. 


This crossing bell was erected some time prior to 
twenty-six years ago and has remained unchanged ever 
since, according to witness Esminger, a railroad signal 
employee. This takes us back to the days when ade¬ 
quacy of notice was on an entirely different basis. Au¬ 


tomobiles were scarce and roads were poor. Protec¬ 
tions were then largely for pedestrians and persons in 
horse-drawn vehicles. It is significant that everyone 
who testified in the case who was driving an automo¬ 
bile stated either that he could not hear the bell at all 
or that he could not hear it until too close to the 
tracks to stop. It is further significant that absolutely 
no testimony was introduced on behalf of defendant 
tending to show that this bell was adequate to attract 
the attention of and warn motorists on the highway of 
the railroad crossing before such motorists were too 
close to the track to stop. 

Further testimony on this point was as follows: 


Dr. Bell: From time to time, he had crossed the tracks 
at Harmony Grove when the train was approach¬ 
ing, or had Stopped at the Post Office. On such oc¬ 
casions he had never heard the little bell ring when 
traveling a\Vay from Frederick; and when travel¬ 
ing toward Frederick he only heard it when he got 
close to the tracks—‘‘Closer than you could ever 
stop without coming on the tracks.” (R. p. 32.) 

Remsburg: (who was sitting in a parked auto near the 
scene of the accident) testified that the little bell 
was ringing when the Eberlys went over the 
track. (R. 29.) 

Mr. and Mrs. Eberly: (who crossed the tracks just be¬ 
fore the accident) testified they heard the engine 
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whistle way down the line but stated they d|d not 
hear the bell. (R. pp. 29 and 43.) j 

Here we have positive proof that the bell was Inade¬ 
quate to attract the attention of and warn a mcjtorist 
and his passenger approaching the crossing ju^t sev¬ 
eral minutes before the accident, and the real test in 
this case with respect to the bell was whether or not it 
was adequate to attract the attention of and warn pass¬ 
ing motorists , whose cars were making the usual noise 
due to the running of the engines, the contact of the 
tires icith the road, etc., and not whether someone sit¬ 
ting nearby who does not have any such counteracting 
noises to contend with could hear it. 

3. The road is heavily traveled, thus proportion¬ 
ately increasing the Railroad Company’s duty 
in furnishing adequate safeguards. 

Witness Clark, Traffic Inspector with the Maryland 
State Roads Commission, testified that the average 
daily count of automobiles going by the grade crossing 
in 1932 was 1513. The road is a part of the Lincoln 
Highway, extending from coast to coast, is a U. S. 
Highway (Xo. 15) and is the only road used in getting 
from Washington to Gettysburg, Pennsylvania. (R. 33) 

B. Due and timely warning of the approach <}f the 

train was not given. 

The well settled rule is that a railroad company in 
using a grade crossing must give due and timely (warn¬ 
ing of the approach of its trains by the ringing of the 
train bell and the blowing of the whistle, irrespective 
of how many warning signs may be maintained near 
the crossing. The authorities on this point aire set 
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forth in detail following* the discussion of the evidence 
on the point. 

The evidence is that the whistle on the train was 
blown some distance down the line before it reached 
the Post Office at Harmonv Grove. Here the train 
stopped and mail was discharged. Between the time 
it started up and the time of the collision the testi- 
monv firmlv establishes the fact that neither the bell 
nor the whistle on the train was sounded. 

1. The train stopped at the Harmony Grove Post 
Office. 

W adder, Sr.: who was right along side the train so 
testified. He stated it stopped about three minutes 
but later, on cross-examination, he stated it 
stopped a short while. (R. p. 23). 

Tobrey: who was close by and who was attentive to 
the movements of the train also testified that it 
stopped at the station. (R. p. 23). 

Seigrist: the United States Railroad Mail Clerk on 
the train, testified, on cross-examination, “Well, 
the train stopped after I delivered my mail.” 
(R. p. 58.) 

Mrs. Powell: whose husband took care of freight, bag¬ 
gage and passengers for the railroad company, 
testified that she “was on the porch (of the Post 
Office Building) and noticed when the train came 
up and stopped with the mail and parcel post.” 
(R. p. 55.) 


2. No bell was rung on the train after approaching 
station, while stopped there, or when it started 
up again. 


Tobrey: a completely disinterested witness, standing in 
a flower garden immediately contiguous to!the rail- 
road tracks at the station, testified he did not hear 
any warning signal given other than tliej whistle 
blow somewhere down the line as the train was 
approaching the station. He testified lie “was 
attentive to the movements of the train iwhen it 
started up with a chug, chug; that he did hot hear 
the bell on the train rung, nor any other signal 
given, when the train started away; that after 
* * * it had gone but a short distance r * * it 
stopped;” and witness ran to the grade grossing 
and saw the wreckage. (R. p. 23). 


Kline: another completely disinterested witness who 
was only an eighth of a mile away (about a block 
and a half in the city) facing the traip, heard 
distinctly the whistle blow while he was looking 
at the train when it was about a mile from the 
station. Mr. Kline’s car was going in ths direc¬ 
tion of the crossing and was getting closer to the 
train as the train was approaching the Crossing 
so that his ability to hear signals, if any were 
given, teas getting better all the time . He testi¬ 
fied he did not hear the engine bell rung after 
hearing the whistle and when he arrived at the 
crossing a moment or so after the accident he did 
not then hear the bell on the engine ringing. 
(R. 27). 

Bemsberg: who was sitting in his father’s parked auto¬ 
mobile facing the crossing about two-thirds of a 

citv block from it with the window next to him 
%> 

open, testified without qualification that he did 
not hear the bell on the engine ringing at any tim$ 
before the collision. (R. p. 41). 
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Mrs. Powell: testified she heard train blow whistle 
when approaching station but after that only 
warning signal she remembers was stationary 

c c %/ 

crossing bell ringing. (R. p. 55). 

Mrs. Gift in gs: one of the injured parties, heard no 
signal whatever but just “saw the front of the 
locomotive loom up before the car.” (R. p. 36). 


3. No whistle ivas bloicn after the engine blew 
somewhere down the line as it was approach¬ 
ing the station. 


Kline: distinctly heard the engine whistle while he 
was looking at the locomotive when it was a mile 
away from the station. As set forth before, from 
the time he first heard the whistle to the time lie 
reached the scene of the accident, a moment or so 
after it occurred, he was steadilv getting closer to 
the engine. Respite this fact he states positively 
that he did not, after hearing the engine blow a 
mile or so from the station, thereafter hear it 
either blow its whistle or ring the engine bell. 
(R. p. 27). 

Tobrey: who was working in the flower garden right 
next to the railroad track at the station, heard it 
blow somewhere down the track coming into the 
station. Tobrey raised up from his work to rest 
his back and despite the fact he watched the train 
come into the station and saw the mailman put 
the mail off, his attention being centered on the 
train, he did not thereafter hear any whistle blow 
before the collision. (R. p. 23). 

Seigrist: the United States Railway Mail Clerk, who 
was riding on the train, testified that the whistle 
was blown down the line coming into the station, 
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before stopping there, but that the engine thistle 
was not blown thereafter at any time before the 
collision occurred. (R. p. 57). 

Mrs. Eberley: who was outside of a farm house labout 
a block from the station, testified that iii her 
judgment it was two minutes from the tiibe she 
heard the last whistle until she heard an unnatural 
noise 44 like an explosion or bump or something 
like that.” (R. p. 43). 

i 

i 

Remsbcrg: Testified on cross-examination, aft^r re¬ 
freshing his recollection bv referring to his writ- 
ten statement, that it was probably a couple of 
minutes from the time the last whistle blew jo the 
time of the collision. (R. p. 41). On being balled 
again bv the defendant the next day witness 
changed his testimony bv stating he thought he 
heard the last of the three consecutive whistles 
blown as the Chevrolet car (involved in the col¬ 
lision) went past him—at the same time hb says 
that the car in front (the Eberly car) had not 
reached the track when the second whistle blew 
and was 4 4 just across the track when the third 
whistle blew.” (R. pp. 44 and 45.) Both Eberleys 
testified unqualifiedly that when they crossed the 
track the train was about a mile away from the 
station. (R. pp. 29 and 42.) Further Rembberg 
said, in changing his testimony, that it was a 
couple of minutes from the time of the first whistle 
to the time of the collision instead of from the 
last whistle—but at the same time states the three 
whistles were blown quickly, one after the Other, 
and when illustrating how long it took by extend¬ 
ing his arm up and down as if he were bibwing 
whistle, only three seconds elapsed from tirhe he 
started until he stopped (R. p. 44)—obviously, 
therefore, this changed testimony could not be 
true and the jury would be warranted in finding 
from his testimony as a whole that it was hbout 
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several minutes from the time the last whistle 
blew until the collision occurred. 

Mrs . Powell: testified she heard the whistle blow be¬ 
fore coming into station but does not remember 
hearing it blow after that, although she was on 
the porch or inside of a frame house not mor$ 
than fiftv or sixtv feet from the track all the time. 
(R. p. 55.) 

Mrs. Gittings: Heard no signal whatever but just saw 
front of locomotive loom up before the car. (R. 
p. 36.) 

It is respectfully urged that the above testimony 
clearly shows that the Pennsylvania Railroad Com- 
pany failed to give to the driver and occupants of the 
Chevrolet coach involved in this accident that due and 
timely warning of the approach of the train which the 
law requires. Consideration of this one point will be 
sufficient to show that a rever sable error icas com¬ 
mitted by the trial court when defendant’s motion for 
•a directed verdict ivas granted. 

The late case of the United States Director General 
of Railroads x.Zantsinger (Virginia case) reported in 
269 Fed., 552, involves the question of the duty of a 
railroad company to give warning of the approach of 
a train to a crossing. The Court, speaking through 
Circuit Judge Woods, after having considered “the 
great weight of the late and best considered authori¬ 
ties” in deciding the case, laid down the rule as fol¬ 
lows : 


“The question whether a traveler should stop to 
listen and loot: in the exercise of the prudence of 
a reasonably careful man depends upon all of the 
circumstances; and one of the circumstances is the 
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rightful expectation of the traveler that the rail¬ 
road will perform the duty required by law and by 
ordinary care of warning him by sounding a loco¬ 
motive bell or whistle on approaching a crossing.” 


In the case just mentioned it was shown by photo¬ 
graphs that if the traveler had looked it was possible 
for him to have seen the engine even when he was be- 
hind some obstructions at or near the crossing and 
that he had a clear view when not behind the objstruc- 

j 

tions. 

Another very recent case in point is that of Bern¬ 
hardt v. City and Suburban Railway Company, re¬ 
ported in 49 Appeals, D. C., 269, and at 263 Fed. 1013. 
The facts in this case are, briefly, as follows: 

A party of boys and girls, accompanied by a ma rried 
couple, were conveyed on a motor truck from Wash¬ 
ington to Marlborough, where they attended a dance. 

o O' j y 

After the dance they returned on the truck to 'Washing¬ 
ton. As they were crossing C Street at the intersec¬ 
tion of litli Street, X. K., the truck was struck bv an 

| * 

east bound car of defendant and thereby seriotis in- 
juries were inflicted upon two of the party. Fijom a 
judgment against them in the Supreme Court elf the 
District of Columbia they appealed. It was brought 
out in the case that the driver of the truck might\have 
seen the car coming had he been looking, and one of the 
principal contentions in the case was whether or pot it 
was necessary for the car to give warning of its ap¬ 
proach by sounding its gong under such circumstances. 
The Court of Appeals, in dealing with this particular 
point said: 

4 4 By the fifth instruction, part of which was 
given at the request of the defendant and p^rt on 
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the court’s own motion, the jury were told in effect 
that, if the driver of the truck saw ‘or should have 
seen the car of the defendant company while he 
was such a distance from the tracks as that by the 
exercise of reasonable care he might have stopped 
the truck in' time to have avoided the accident’, 
it was not negligence for the motorman to fail to 
sound the gong* on his car as he approached the 
crossing*. We think this teas error. Of course, 
if the driver 1 saw the car approaching, there would 
be no need for the sounding of the gong. But this 
instruction went further, and, as a matter of law, 
absolved the motorman from negligence, even if 
the driver did not see him. The purpose of ring¬ 
ing the hell is to team, not only those who cannot 
see , hut also those who can, and through inatten¬ 
tion or other cause fail to see. ’Whether or not 
their failure to see under such circumstance^ 
would be contributory negligence is a question not 
before us." (Italics furnished) 

Another local case very much in point is that of John¬ 
son v. B. & P. K. B. Co., 6 Mackey, 232, wherein the 
plaintiff was driving a horse and wagon and attempted 
to cross the railroad crossing at Sherrifs crossing near 
Bennings, D. 0. There is a little incline up to the 
crossing. The plaintiff drove her horse to the foot 
of the incline, stopped and listened, heard nothing, 
and started across and was struck by the oncoming 
train. There was evidence bv the defendant that the 
engineer blew his whistle at or near Bennings Station 
and that he rang the hell when approaching the cross¬ 
ing where the accident occurred. Judgment for plain¬ 
tiff below and defendant appeals. 

Mr. Justice Hagner, in deciding the case, had the 
following to say: 
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“The Justice below also distinctly told the jury 
that the question whether the proper signal^ were 
given was for them to decide. It would have been 
improper for the Court to have said in the words 
of the prayer that the fact of ‘the blowing of the 
whistle at or near Bennings Station * * j* and 
the ringing of the bell when approaching the 
crossing ( without indicating at what distance) 
would, of themselves, if established, defeat the 
plaintiff’s right of recovery. Whether the notice, 
if given, was adequate and timely , and whether 
the engineer might have avoided the collision, 
were considerations proper to be weighed by the 
jury in connection with the items thus segregated 
in the prayers * * (Italics furnished.) 

The rule mentioned immediately above has been 
adopted and followed in the State of Maryland, the 
Maryland Court, in Baltimore and Ohio R. R. Co. v. 
Owings, 65 Md., 502, having used the following* lan¬ 
guage in deciding the ease wherein the point we are 
now considering was in question. 

“The train has the preference and the right of 
way but it is bound to give due warning of its 
approach so that the wagon may stop and allow 
it to pass and to use every exertion to stop }f the 
wagon is inevitably in the way. Such warning 
must he reasonable and timely.” (Italic^ fur¬ 
nished.) 

In the case of Continental Improvement Company 
v. Stead, 95 U. S., 161; 24 Law Ed., 403, we blip Mr. 
Justice Bradley using the following language in deal¬ 
ing with this proposition: 

I 

“The train has the preference and right of |way. 
But it is hound to give due warning of its ap~ 


20 


proacli, so that tlic wagon may stop and allow it 

to pass * * *. Sncli warning must be reasonable 

and timelv. But what is reasonable and timely 
•> •/ 

warning may depend on many circumstances.” 


Again, in the case of X. Y. X. H. & II. R. Co. v. 
Kmetz, 193 Fed. 1 GOT, Circuit Judge Coxe, in delivering 
the opinion of the Court, said: 


‘‘The law required defendant's servants in 
charge of its engines to keep a close watch of the 
track ahead, and to give timely signals by whistle 
or belly or bothy to persons on the tracks or about 
to cross them.” 


In the case of St. Louis-San Francisco Kv. Co. v. 

%r 

Ready, et al., 15 Fed. (2nd) 370, Circuit Judge Bryan, 
in dealing with this point, said: 


“The sole question is whether defendant owed 
any duty to a person using the railroad crossing. 
Ready was not a trespasser or licensee, but an 
invitee. He had a right to be where he was, and 
it was the duty of the railroad company to give 
reasonable notice and warning of the approach 
of its train.” 

In the case of Chesapeake & 0. Ry. C.o v. Steele, 84 
Fed., 94, two men in a horse and buggy were ap¬ 
proaching an exceptionally dangerous and obstructed 
crossing. When on the track they were struck by an 
oncoming train and killed. Their administrators 
brought suit against the railroad company. The prin¬ 
cipal point in issue was whether or not the signals 
- (whistle and' bell) were given at a reasonable and, 
timely place as train approached crossing. 
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“The folioicing is a summary of the evidence 
bearing upon the question as to whether a warning 
was given before reaching this crossing: Owens, 
the engineer, and Wyant, the fireman, testify that 
the whistle was sounded at the whistling post and 
the bell rung from there to the crossing. Stephen¬ 
son, the conductor, Stratton, the baggage master, 
and Judd, a brakeman, testify to a distinct (recol¬ 
lection of hearing the crossing signal given before 
the alarm was sounded. H. L. Rowe, a passenger, 
testifies to a habit of noticing train signalsi and 
to a positive recollection of hearing a crqssing 
signal about one-half minute before an cb arm 
whistle. W. C. Payne, an express company route 
agent and a passenger on this train testifies posi¬ 
tively to a similar recollection. He says he had a 
railroad connection to make at Lexington, anfl was 
watching the movement of the train with interest, 
hoping to have time in Lexington to get supper 
before his train should leave. James Stafford 
and wife, Sarah Stafford, who lived in the vicinity 
of the crossing and knew the locality of the whist¬ 
ling post and crossing, both testify to hearing the 
crossing signal given, and shortly afterwards the 
alarm signals, and give a circumstance calculated 
to strengthen their recollection. H. W. Shoemaker, 
who lived 300 yards from the whistling post, also 
says he heard the crossing signal, followed in a 
short time by alarm signals, but gives no special 
reason for noticing or remembering. Opposed to 
this was the evidence of several witnesses] who 
either say that the signal was not given or that 
they did not hear it, though they had opportunity 
to hear it if it had been sounded. They mby be 
summarized thus: L. S. Price, a passenger, beard 
the danger signal, but did not hear the crbssing 
signal, and thinks he would have heard it if ijt had 
been given. A. J. Thomas, a passenger, heai[d the 
danger signal, but did not notice crossing signal. 
Cannot say it did not sound. J. 0. Walker, a 
passenger whose attention was attracted by) dan- 
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ger signal, did not hear crossing signal. Thinks 
it probable lie would have heard it. Mrs. Worth¬ 
ington, a passenger, had her attention first at¬ 
tracted by the putting on of the air brakes, and 
about same time heard alarm whistle. Was notic¬ 
ing the progress of the train, and says she thought 
they were nearing Lexington, and did not hear 
anv crossing signal. Will Ellis was the witness 
most relied on to prove the company’s negligence. 
This witness lived near the whistling post, and 
was standing out in his vard when he heard the 
train give one long blast for Colby Station,—the 
station about three-quarters of a mile east of this 
crossing. Knew the crossing signal to be two or 
three long blasts. The train had not regularlv 
whistled for this crossing, though they frequently 
did. Heard the train coming something over a 
quarter of a mile before it reached the whistling 
post. Saw it as soon as it came out of the cut 
between Colbv’s and whistling post. Was at- 
tracted by the rapidity with which the train 
was coming, and watched it until it passed 
whistling post, and was out of sight in the 
cut west of the post. He states very positively 
that the engine did not whistle at the post, nor 
until out of sight and near the crossing, and that 
the signal it then gave was three sharp quick 
blasts, which he says is the danger signal. This 
witness says that, standing where he stood, he 
could see the train for about one-third of the way 
down the cut towards crossing, and that it did not 
give any signal until clear out of his sight and 
close to the crossing. On cross-examination he 
was asked if it whistled any more after he heard 
the three short, sharp blasts. He answered, Wes; 
it blew three short blasts, and then blew again; 
the second time, two or three times.’ Being again 
interrogated as follows: ‘Then I understand you 
heard this engine blow three short blasts, and 
then there was a perceptible pause, and then it 


blew three short blasts again; that is the 
it?’ he answered, ‘Yes, sir.’ ‘Q. And after 


those three short, sharp blasts a second time it 


act, is 
lit blew 


qs, sir. 
down ? 


began to slow down? A. Yes, sir. A. Y 
Q. You could tell that it began to slow 
A. T could hear the air of it; the pressure and 
slop.’ On re-examination he was asked as follows: 
‘Q. In reference lo the question of Judge ijl., you 
said you heard quick blasts of the whistle,- 4 —some 
blasts on the track after the train got out of your 
sight ? A. Yes, sir. Q. And then, as the train was 
about to slow down, you heard three more? A. 
Yes, sir. Q. AVhat kind of blasts? A. They were 
not quick together, like those others.’ Zack Mason, 
who at the time lived near the crossing, was in 
a lane near by and in sight of the crossing. Heard 
the alarm signals. Knew the difference between 
crossing and alarm signals. Did not hear any 
signal for the crossing. If it had blown at the 
whistling post, says he ‘would have heard it.’ 
This was the whole of the evidence upon the mat¬ 
ter of signals on approaching this crossing. 


1 7 


Mr. Justice Lurton, in deciding the matter, ha 

c? / l 

following to say: 


d the 


i 

“Tt has been most earnestly argued tlnit the 
evidence tending to prove negligence in respect 
to the giving on this occasion of the usual and 
customary crossing signal was not such ^s re¬ 
quired the submission of that question to the [jury. 
If w'e confine our attention to the mere question 
as to ivhether any crossing signal was given, it 
must be admitted that the decided weight of proof 
teas that such a signal was given. If, however, 
the evidence tending to show a neglect of such pre¬ 
caution amounted to something more than a [mere 
scintilla, it was properly submitted to the \jury, 
and a verdict against the weight of evidence was 
remediable only upon a motion for a new trial. 
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Railway Co. v. Lowery, 20 C.C.A. 596, 74 Fed. 
463: Insurance Co. v. Randolph, 24 C.C.A. 305, 78 
Fed. 759; Railway Co. v. Slattery, 3 App. Cas. 
1155. 

“Even upon this aspect of the question of negli¬ 
gence, it cannot be safely said that there was not 
some substantia! evidence tending to show that 
no warning was given other than the alarm sound¬ 
ed when the deceased were in the act of crossing. 
The evidence for the defendants in error 
amounted to something more affirmative in char¬ 
acter than a mere statement, by witnesses who 
might have heard, that they did not hear. One 
or more of the witnesses for defendants in error 
were attentive to the movements of the train, 
and were able to sav that no signal other than 
the alarm signal was given on this occasion. That 
such evidence was entitled to less weight than 
that of a witness who testifies to having heard 
proper crossing signals given is very obvious, 
and the jury were so advised. Still it is not pos¬ 
sible to sag that where two witnesses have equal 
opportunities, and gave equal attention to their 
surroundings, the denial by one of an occurrence 
testified to by the other does not make a conflict 
of evidence. The testimony of the witness 
Ellis was ilearlv affirmative in character. He 
heard the station whistle for Colby about one 
mile east of this crossing, and saw the train when 
it first came in sight east of the whistling post, and 
watched it closely and attentively until it reached 
and passed the whistling post, and disappeared in 
the cut between the post and crossing. * * * The 
negligence of the railroad company may as well 
consist in the insufficiency of a signal in respect 
to timeliness as in a failure to give any. Grade 
crossings are the source of innumerable collisions . 
* * *” (Italics furnished.) 
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Upon the subject of the timeliness of the signal to 
he given by a train approaching a crossing th£ trial 
judge had the following to say which icas affirmed on 
appeal: 

“If it was given, the next inquiry is, was it 
given in such a manner as to be a warning to 
those parties! It is of no value unless it prevents 
those who have a right to go upon the railway 
track to keep off, while the train is using it or 
approaching it to use it. Now, in consideration of 
the question, you should consider all of the evi¬ 
dence fairly and impartially, and say, if there was 
a warning given for this crossing, was it a proper 
and reasonable warning. * * 

“To this we add that where, as in this case, the 
approaches to a grade crossing are through cuts, 
so that a traveler on the highway has no view of 
the trach, and where both the noise of an ap¬ 
proaching train and the shriek of a whistle must 
be much obstructed and muffled, it becomes highly 
important that the warning of an approaching 
train shall be given by whistle, and at such a point 
or points as will most effectually serve to give 
timely notice to one traveling on the public high¬ 
way.” (Italics furnished) 

The late Chief Justice Taft was a member of the 
court and concurred in the above opinion. This de¬ 
cision has never been overruled and has been cited 
with approval many times. Illinois Central By. v. 
Jones (C. C. A.), 95 F. 370, 373; Balto. <& 0. By, Co. v. 
Baldwin (C. C. A.,), 144 F. 53, 55; Chicago & Erie By. 
Co. v. Devine (C. C. A.), 39 Fed. (2nd) 537, 538. 

The foregoing case is cited at length because of its 
similarity in many respects to the facts in the fnstant 
case. On the point of positive evidence in connection 
with the sounding of the bell and whistle from the loco- 
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motive, the court’s attention is especially invited to 

the testimony of witnesses Tobrey, Kline, Scigrist, 

Remsberg, Powell and Gittings which is positive 

in character. These witnesses were attracted bv or 

* 

attentive to the movements of the train and were in 
position where they would have heard such signals had 
they been given after the train stopped at the post 
office. See Northern Par. v. Freeman, 174 U. S. 381; 
Chicago v. Erie Eg. Co. v. Devine, 39 Fed. (2nd) 537, 
538; Grand Trank Eg. v. Collins, 65 Fed. (2nd) 876; 
Ilempel v. Hall, 136 Md., 174 

The ringing of the bell and blowing of the whistle 
“as train approached station” before stopping at sta¬ 
tion and starting for crossing would not be a due and 


timely warning. 

In the case of Begert v. Payne, 274 Fed., 78S, the 
negligence charged was failure to give signals within 
700 feet of crossing and the court held the plaintiff en¬ 
titled to go to jury on this specification of negligence. 

See also Mellon v. Lehigh R. E. Co., 129 At. 445 
(“Blowing whistle 1800 feet from the crossing and 
again immediately prior to contact held insufficient”) ; 
McWhirt v. Chicago A. cO E. Co., 187 S. AY., 834 (held 
entire question of negligence depends upon adequacy 
of warning, so that where no warning given within 600 
feet of crossing railroad guilty of gross negligence). 


II. THE TRIAL COURT’S MISCONCEPTION OF 
THE LAW 1 AS EXPRESSED AT TIME OF 
DIRECTING THE VERDICT. 

The Court, upon considering defendant’s motion 
for a directed verdict the third time, after the jury had 
disagreed, gave his reasons for granting the motion. 
They are printed in the Record at pages 73 and 74. 


A. The Warning Marks Upon the Road Bed ajid the 
Signs Along the Side of the Road Did Not Con¬ 
stitute a Discharge of Defendant’s Duty Toward 
Plaintiff’s Intestate. 

Plaintiff introduced into evidence photographs 
showing warning marks upon the road bed. [While 
they appear to be white on the photographs, they were, 
in fact, ‘‘greyish in color on account of cars jgoing 
past.” (K. p. 25.) Witness August F. Eberly, Jr., who 
drove the automobile, which preceded the car involved 
in the wreck, across the grade crossing, “when inter¬ 
rogated as to the character of warning given liv the 
painting on the road to him on the morning of the 
accident, stated that lie had no recollection at all of 
having seen that warning, that he didn’t pay much 
attention.” (R. p. 30.) 

Dr. Bell testified that “lie had made observations 
as to whether or not vehicles generally slowed up or 
stopped and what they did and that he had [never 
noticed them slow up or stop.” (R. p. 32.) 

The same witness, with respect to the signs 
the road, testified, “You won’t see those signs, 
are back behind trees, telephone poles and obscuri¬ 
ties.” (R. pp. 32 and 33.) He also testified that to 
the right there was no view, but that there was a view 
for some distance to the left. The road signs w^ere 
all on the right side, however. 

It is important to note, that at the time of the 
dent, the road side sign “300 or 400 feet from the 
track,” as mentioned in Judge Proctor’s observations 
(R. p. 74) was obscured by the parked automobile of 
witness Remsberg, as indicated by Plaintiff’s Exhibit 
No. 9.” (R. p. 39.) 


along 
they 


acci- 
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With this evidence before the trial Court, in addi¬ 
tion to photographs which will be tendered to this 
Court at the time of argument on appeal, the presid¬ 
ing Justice observed: 

c 


“The reasons, briefly, are these: 

“.Primarily it seems to me that the photographs 
here show warning signs, that there is a track, a 
railroad track and that any person driving a car 
in the direction of Gettysburg, with reasonable 
care, would readilv have observed those signs, 
those warning signs when he and she were ap¬ 
proaching the railroad tracks. 

“Xow, that is the test, as 1 consider it; that is 
the test as to whether or not the railroad com¬ 
pany was negligent. I mean that is the primary 
test. 

kk if those signs on the side of the road, that 
sign on the side of the road, 300 or 400 feet from 
the track, as well as the large marks on the road 
bed that are level indicate the railroad was about 
to be approached, those signs were readily ob¬ 
servable bv anvone exercising reasonable care in 
the driving of a car. Therefore, in mg judgment, 
as a matter of lau\ the railroad company had dis¬ 
charged its duty and ivas not negligent .” (Italics 
furnished.) 


In the very first place, the decedent was not the 
driver of the automobile, but merely a passenger. 
Furthermore, the car was a closed one, with five pas¬ 
sengers in it, and the decedent was seated behind the 
driver—on the left side, which was the side upon which 
there were no signs posted. It was the side where 
one had a view to distant and attractive fields and the 
opposite side from which the train approached. The 
automobile was going down grade, so that the dece¬ 
dent did not have the usual opportunity of observing 
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the markings on the road. Furthermore, it lijas not 
been suggested, nor was it even attempted ! to be 
proven, that the decedent was guilty of the slightest 
degree of contributory negligence. Xo one will ever 
be able to tell what she was doing immediately] prior 
to the accident. She was silenced by death several 
days later without regaining consciousness. ITliree 
of the other occupants of the automobile were so 
severely injured that their minds blanked out, respec¬ 
tively, at Kockville, Monocacv Bridge and Frederick, 

. * ^ i 

and the fifth was tucking a blanket or robe abojit her 
feet just before the collision, looking up just ii| time 
to see the locomotive loom up in front of the automo¬ 
bile. 1 

The Court’s statement is not the test of the djity of 
the railroad company. If this were so, railroads I could 
reproduce at all crossings exactly the same sigi^s and 
other warnings as those at Harmony Grove, Maryland, 
and then proceed to run their trains through all such 
crossings at any rate of speed they desired and with¬ 
out any warning signals emanating from the trains, 
and if a traveler were struck they would be immune 

i 

from suit, stating, if sued, that they had erected jsigns 
and warnings sufficient to warn travelers using the 
highway and that having done so there was no further 
duty upon them to give warning. There are jnany 
cases upon this subject and they lay down the rule 
unqualifiedly that the railroad company, in using the 
crossing, must give due and timely warning of tile ap¬ 
proach of its trains. In other words, regardless of 
whether or not there is one sign or ten at a crossing 
the signs alone are not a warning of the approach of 
a train and the courts have held that an adequate 
timely and sufficient warning must be given of the ap- 
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proach of the Irani by blowing the whistle or ringing 
the bell, or both, as the circumstances may require, 
and as set forth 1 in a recent case in this court “the 


purpose of ringing the bell is to warn, not only those 
who cannot see, but also those who can, and through 


inattention 


fail to see." 


(Bernherdt v. City and Subur¬ 


ban By. Co., 49 App. I). C. 265.) See also: 


V. S. Director General of Railroads vs. Zant- 
ziinfer , 269 Fed., 552. 

Ohio R. R. Co. vs. Ownintys, 65 Md„ 502. 
Continental hnproremeut Co. vs. Stead, 95 U. 8. 

161 . 


B. Signals from the train must be timely. 

Resuming, the Court further said, with respect to 
the whistles and bells: 

“Added to that, of course, is the undisputed 
evidence in this case that whistles were emanating 
from the engine. 


“There is some difference between the wit¬ 
nesses as to how rnanv whistles were blown and 
as to just where they were blown, but there is the 
outstanding fact, from all witnesses who were 
present in that vicinity and testified here upon 
the stand, that whistles were blown, that the bells, 
the locomotive bell, was rung and generally speak¬ 
ing 1 think that is also true as to the bell there 
along the road.” 


This is directlv contrarv to the settled law, as set 
forth in the cases hereinbefore cited, that the very 
essence of the matter is the timeliness of the signal. 
After which the Court concluded, as follows: 

“Now, in the face of that evidence, that there 
were warning sounds given and warning signs on 


31 


the road which were reasonably sufficient to warn 
a person driving a car with reasonable carej, plus 
the evidence as to the warning signals from the 
engine, 1 feel as a matter of law that there\is no 
substantial evidence in this ease to suppoijt the 
contention of the plaintiff that the railroadj com¬ 
pany was negligent and, under those circumstan¬ 
ces, after very serious reconsideration of the| mat¬ 
ter, 1 feel it is my duty to direct that you return 
a verdict for the defendant, the railroad 'com¬ 
pany.” 

C. The court was confused in imputing contributory 
negligence of the driver to decedent; and over¬ 
looked the doctrine of concurring negligent. 

Throughout the foregoing observations of the court, 
it will be noted that the presiding judge refers t^> the 
negligence of the driver. Obviously, the driver’s negli¬ 
gence could not be imputed to the decedent. 

Furthermore, if, as a matter of law, it could bejhekl 
that the driver of the automobile was guiltv of con- 

I 

tributorv negligence in not seeing the signs at this 
obstructed crossing, this plaintiff would, nevertheless, 
still be entitled to recover against the defendant on 
the ground of concurring negligence. The most recent 
exposition of the law on this point is found in the case 
of Miller v. Union Pacific Railway Co., 78 Law. ed., 
page 288, at page 290, where the court said: 

“But the argument is advanced that even thpugh 
the railroad company be guilty of negligence) and 
the wife be absolved from the charge of contribu¬ 
tory negligence, nevertheless the railroad Com¬ 
pany is not liable, because, under the circum¬ 
stances here disclosed, the proximate cause of the 
wife’s death was not its negligence, but the negli¬ 
gence of the husband in driving upon the traejk in 
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the face of the approaching train. The validity 
of this contention depends altogether upon whether 
the negligence of the husband constituted an in¬ 
tervening cause which had tlie effect ot turning 
aside the course of events set in motion by the 
company, and in and of itself producing the ac¬ 
tionable result. The evidence here does not pre¬ 
sent that situation. Instead of a remote cause and 
a separate intervening, self-sufficient, proximate 
cause, we have here concurrent acts, co-operating 
to produce the result. As this court pointed out in 
Washington <{: G. R. C 1 o . v. Hickey, 166 IT. S. 521, 
525, 41 L. ed. 1101, 1102, 17 S. Ct. 661, the vice of 
the argument consists in the attempt to separate 
into two distinct causes (remote and proximate) 
what in reality is but one continuous cause—that 
is to say, an attempt to separate two inseparable 
negligent acts which, uniting to produce the result, 
constituted mutually contributing acts of negli¬ 
gence on the part of the railroad company and the 
driver of the automobile. 

“The negligence sought to be established against 


the railroad company was not only failure to 
sound the whistle, but operation of the train at a 
rate of speed dangerous and unusual, and which 
necessarilv would bring the train into the eitv at 
a speed for beyond the limit prescribed by the city 
ordinance. Assuming, upon these facts, that a 
finding by the jury that the train was negligently 
operated would be justified, such negligence con¬ 
tinued without interruption down to the moment 
of the accident. The same is equally true in re¬ 
spect of the contributory negligence of the driver 
of the automobile. The result, therefore, is that 
the contributorv negligence of the driver did not 
interrupt the sequence of events set in motion by 
the negligence of the railroad company or insulate 
them from the accident, but concurred therewith 
so as to constitute in point of time and in effect 
what was essentially one transaction. 
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“The rule is settled bv innumerable authorities 
that if injury be caused by the concurring negli¬ 
gence of the defendant and a third person, the de¬ 
fendant is liable to the same extent as though it 
had been caused bv his negligence alone.j ‘It is 
no defense for a wrongdoer that a third party 
shared the guilt of the same wrongful act, inor can 
he escape liability for the damages he has| caused 
on the ground that the wrongful act of ja third 
party contributed to the injury.’ ” (Citin 
authorities.) 


g many 


III. It Was Error to Direct a Verdict After tjhe Dis¬ 
charge of the Jury by the Court Through a ^Deputy 
Marshal Acting Under Speci :c Instruction^ of the 
Presiding Justice. 

When the deputy marshal, acting under the Court’s 
specific instructions, told the jury at 11:00 P. M., to 
separate and go home, the jury in so doing waj there¬ 
by discharged and their prerogatives in connection 
with the determination of the facts in the casje were 
thereby at an end; and the Court could not thereafter 
direct the jurv to return a verdict for the defendant. 

V 

In the American and English Encyclopedia cff Law, 
Vol. 17, page 1261, the rule is stated as follows: 

“After the discharge of the jury the Cotirt has 
no longer any right to recall it, nor has jit any 
further power over the case.” j 

In the cases which follow, it will be clearly j shown 
that the separation of the jury in the instaijt case 
amounted to a discharge of the jury within the mean¬ 
ing of the rule. 

In the case of Richards v. Page, 81 Maine, 5^5, the 
jury, failing to agree, were allowed to separate iby the 
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officer in charge at midnight, acting* under orders of 

O O/O 

the presiding* judge to allow them to go at that time 
if they had not reached a verdict. The next morning, 
before the sitting of the Court, the jury, of their own 
motion, re-assembled and agreed upon a verdict 
against the plaintiff and came into Court and rendered 
the same as the verdict of the jury, which verdict was 
received and affirmed in the usuaal manner without 
any knowledge!or suspicion on the part of the justice 
presiding that the verdict had not been agreed upon 
before the jury had separated. Upon discovery of the 
facts relative to the time of making said verdict, the 
plaintiff made his motion that the verdict be set aside 
and for a new trial. The presiding justice declined 
to grant the motion. The appellate Court, in setting 
aside the verdict, used the following language: 


“This case was committed to the jury in the 
afternoon and at the time of adjournment they 
had not agreed. The officer in charge of the jury 
was directed bv the Court that if they had not 
agreed at twelve o’clock in the night to let them 
separate. At that hour the foreman told the offi¬ 
cer in response to an inquiry by him that the jury 
had not and could not agree. Thereupon the offi¬ 
cer opened the door and told them to separate and 
they did so. The next morning* the jury assembled 
in their room and agreed upon a verdict for the 
defendant, reported it to the Court and it was 
affirmed. The fact about the disagreement and 
discharge of the jury were not known to the Court 
or to plaintiff counsel until after the verdict was 
received rind affirmed. When the facts became 
known to i the plaintiff’s counsel a motion was 
made addressed to the presiding justice to set the 
verdict aside but the justice, being of the opinion 
that the motion was one on which he had no power 
to act, so ruled and an exception was taken. A 
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motion was then filed addressed to this Court and 
upon that motion the case is considered.’’ 

“ The Court at nisi prius had power to he exer¬ 
cised in its discretion to direct the discharge of 
the jury when satisfied that they could not agree. 
That power was properly exercised in this case 
and when the jury separated by order of Court 
they no longer had charge of the case and had no 
power over it. The jury had no more power to 
assemble in their room and further consider the 
case than if it had never been committed to them. 
(This case is until'e those cited by the counsel for 
the defendant where there teas irregular and un¬ 
authorized misconduct on the part of the jury 
which was in no way injurious to the losing party, 
but one where the jury no longer had power to 
act.) Commonivealth v. Townsend , 5 Allen 216 ; 
Weston v. Gilmore, 63 Maine 493 .” (Italics fur¬ 
nished.) 

In the case of Commonwealth v. Townsend, 5 Allen 
216, referred to above, the jury were sent out fit six 
o’clock P. M., in charge of an officer dulv swobi to 
take charge of the jury as required by law. The offi¬ 
cer in charge was instructed to discharge them if they 

had not reached a verdict bv 1 A. M. At 1 A. M. or 

* 

a few minutes later, the officer in charge of the jury 
told them they were discharged, however, the jufy re¬ 
mained and shortly after they reached a verdict which. 

* *■ 

they reported to the Court the next morning. Coun¬ 
sel for one of the parties was appraised of the facts 
as to how the jury reached its verdict and moved to 
set the verdict aside. The Court, speaking through 
Mr. Justice Metcalf, in dealing with this point,| had 
the following to say: 

“ While the jury were out and before the Court 
adjourned at night it was agreed by the district 
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attorney and consented to by plaintiff, that the 
jury might, if they agreed, seal their verdict 
separate, and return to Court in the morning. 

“The Court are of the opinion that the verdict 
ought to haV'e been set aside for the reason that 
the jury, before they agreed upon it, had been 
lawfully discharged from the consule-ration of the 
case. 

“Bv the law of this commonwealth, courts have 
discretionary power in all cases, criminal or civil, 
to discharge* a jure after thee have deliberated 
so long, without coming to an agreement, as to 
satisfy the Court that further attempts to agree* 
will be unavailing.” (Italics furnished.) 

Commonwealth v. Bowden , 9 Mass. 494. 

Commonwealth v. Purchase, 2 Pick. 521. 


In the latter case it was said by Parker, Chief Jus¬ 
tice, that the course of justice can not be pursued with¬ 
out this discretionary power of the Court. The time 
when this power! shall be exercised is a matter of dis¬ 
cretion; and no exception to its exercise can be sus¬ 
tained on the ground that it was sooner than it ought 
to have been. Such also we understand to be the 
present law of England as it is the law in New York. 


Begin a v. Newton , 3 Cox C.C. 489, and 13 
A.D/E.L.U.S. 716. 

Begina v. Davidson, 8 Cox C.C. 360. 

The People v. Green, 13 Wendall 55. 


Another case to the same effect is that of Anderson 
v. Illinois Surety Co., 142 N. Y. Supplement, 719 (de¬ 
cided July 10, 1914). In this case there was a stipu¬ 
lation between counsel that the jury might render a 
sealed verdict and that such verdict would be received 
in Court the following Monday, the case having been 


submitted to the jury on Friday. The jury disagreed 
and about midnight the officer in charge of the jury 
discharged them, telling them to report on Monday. 
On Monday the Court gave additional instruction^ to 
the jury and a verdict for plaintiff was had. Defen¬ 
dant moved for a new trial on ground that jury was 
discharged when officer in charge sent them home 
hy direction of Court and therefore there w-as nothing 
left for Court to do hut enter the fact that jury had 
disagreed. 

The Court, speaking through Mr. Justice Scott, 
stated as follows: 


W 


“We are of the opinion that the regularity 
the proceeding turns upon whether the jury 
discharged on Friday’ night, when having 
unable to agree, they were allowed to sepa 
for, as remarked by Andrews, Judge in Re 
v. Fraser , 69 Misc. Rep. 415, 127 N. Y. Su 
ment, 577, no case has been found holding 
after a jury has been formally discharged by 
Court it may be reconvened and permitted 
render a verdict.” 


of 
ere 
been 
fate, 
pley 


pple- 
that 
the 
to 


The Court ruled that a new trial should be had in 
this case. 

Another case is that of Respond v. Decker, 109 N. J. 
L. 458, decided October 17, 1932, wherein it was held: 

“After a jury, acting within the authority of 
the Court’s judge has deliberated, rendered a 
verdict for the plaintiff and been discharged 
from the case, the Court may not direct a veijdict 
for the defendant on a reserved motion fdr a 
directed verdict grounded on a proposition that 
was submitted to the jury for a factual determina¬ 
tion.” 
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Still another ease bearing upon the same principle is 
that of Hanson v. Ludlow, 167 Mass. 112, wherein a 
verdict was rendered by t lie jury for the defendant 
and plaintiff moved for a new trail for the reason, 
among others, that the verdict was against the law 
and was unlawful for that the same was reached and 
agreed upon by the jury after the jury was discharged 
by the Court. The Court, in dealing with this point, 
said as follows: 


“Even if we assume that the Court directed the 
officer to discharge the jury at 11 P.M. if they had 
not then agreed and the officer did not discharge 
them but till? jury continued and deliberated and 
arrived at a verdict some hours later which was 
afterwards turned into, and accepted by, the 
Court, the failure on the part of the officer to ob¬ 
serve the directions of the Court did not avoid 


the verdict. If he had discharged them and they 
had afterwards agreed on a verdict the case would 
come within Commonwealth v. Townsend, supra. 


“But the jury were not discharged and the 
Court had a right to adopt the action of the officer, 
which it did by accepting the verdict, and it thus 


gave to the offic 


action the same validity it 


would have had 


if done pursuant to Court’s in¬ 


struction.” 


In the case of Hopkins v. Sawyer, Mass., 24 Atlan¬ 
tic, 872, the jury was sent out in the evening and the 
judge, after waiting sometime without their return, 
proclaimed a recess of the court until the next morn¬ 
ing, instructing the officer in charge of the jurors to 
allow them to separate at one o’clock at night, if at 
that hour they had not agreed upon a verdict. The 
officer in charge instead of discharging them at one 
o’clock, allowed them to deliberate to between two and 
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three o’clock when a verdict was reached in favor of 
defendants. Objection by plaintiff on ground tha: ver¬ 
dict reached after hour set by judge for officer to dis¬ 
charge jury. 

Mr. Chief Justice Peters, in deciding the case, had 
the following to say: 

“Upon two grounds we think the verdict should 
stand. T 11 the first place, such an order as that 
given to the officer need not be so rigidly adhered 
to as to admit of 110 qualification whatever. The 
very nature of the order implied that the jury 
were not to tie discharged if thev were likelv to 
agree or desired to make further effort at agree¬ 
ment. It is the better practice to require an offi¬ 
cer before discharging a jury, to inquire of them 
whether there is reasonable prospect of an agree¬ 
ment if kept longer together, and to heed their 
wishes in that respect. The judge can, however, 
make his order peremptory and unconditional, if 
he chooses to do so. (Italics furnished.) 

“The other ground upon which the verdict 
should stand is that the act of the officer, in allow¬ 
ing the jury to remain out beyond the appointed 
hour, was accepted and approved by the judge 
upon full information of all the circumstances, 
thus establishing a ratification of the authority 

exercised by the officer.” 

* 


Still another case bearing somewhat upon the point 
under consideration here is that of Flint v. Malpvin- 
sky„ 137 N. Y. Supplement, 158 (decided November 8, 


1912). The facts in this case, briefly, are these:| At 
the close of the trial defendant moved for a dismissal 
of plaintiff’s action. Upon the motion the Court lffiled: 
“I will reserve my decision and allow the jury to jpass 
upon the facts.” After the charge the jury retired 
and rendered a verdict for the defendant. The plain- 
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tiff then moved to set aside the verdict and for the 
first time, also 1 moved for a direction of a verdict in 
its favor. The Court said: “I will reserve decision on 
the motion to set aside the verdict and also on your 
motion to direct for the plaintiff.” The jury was 
thereupon discharged and several days later the Court 
set aside the verdict of the jury and granted plaintiff’s 
motion for directed verdict in its favor. 

The Court, speaking through Judges Seabury, Guy 
and Bijur, said: 


“The plaintiff, having elected to take his 
chances with the jury, must be content with the 
verdict. {Grogan v. Brooklyn IIeights R. R. Co., 
107 App. Div. 294, 95 U.S.'S. 293) and it should 
stand unless it should be set aside by the trial 

i 1 

justice upon proper grounds and for legal reasons. 
The Court had a right to reserve its decision upon 
plaintiff’s motion to set aside the verdict, and to 
subsequently make an order setting it aside; but 
further than this it could not go.” (Italics ours.) 


Counsel for plaintiff have made a very thorough 
search of local authorities in an attempt to find a case 
where the facts were on all fours with the instant case. 
This they have been unable to do, but have been able 

V 7 

to find a case where the rule of law, set forth in the 
above cases, has been adopted with approval. 

In the case of Chamberlain v. Edmonds, 18 App. 
D. C., 343, which was a suit before a justice of the 
peace to recover $261.30, a jury trial was had and the 
jury, failing to agree, was discharged by the justice 
of the peace. There was some question as to whether 
or not the justice of the peace made an entry continu¬ 
ing the cause to another day for re-trial. In any event 
there was an attempt to settle the matter which failed, 
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and thereupon plaintiff’s attorney made a motion for 
the assignment of another day for trial. The justice 
of the peace set another day for trial and the defen¬ 
dant’s attorney appeared and filed a motion objecting 
to the jurisdiction of the justice on the ground that 
the justice had failed to properly continue the cause 
and that the cause had been discontinued by tint fail¬ 
ure of the jury to agree at the previous trial.! The 
justice of the peace tried the case the second time him¬ 
self and rendered a verdict for the plaintiff. 

The Court of Appeals, speaking through Mrj Jus¬ 
tice Morris, in dealing with the point under cbnsid- 
eration in the instant case, used the following lan¬ 
guage : 

“ Now, ive know that, in a Court of general juris¬ 
diction. the effect of disagreement and discharge 
of a jury is simply to leave the issues untried and 
undisposed of, and to remit the parties to thp post 


tion which they occupied before the jury w 
paneled. I 1 he condition is as though no ju 
been empaneled.' 7 (Italics furnished.) 


tis em- 
r y had 


In the case of Erie R. R. Co. v. Rooney, 186 Fed. 19, 
decided in April 1911, an even stricter rule than that 
mentioned above was applied by the Federal Courts. 


In that case a fireman on a locomotive filed s 


hit for 


personal injuries alleged to have been sustained by 
reason of the negligence of the defendant. At the close 
of the case the defendant made a motion for a directed 
verdict which was overruled. The defendant! tliere- 

i 

after did not except to the charge of the Court) to the 
jury and the jury, after its deliberation, returned a 
verdict for the plaintiff. The defendant appeajed, re¬ 
lying principally upon the ground that the directed 
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verdict asked i for should have been Granted. The 
plaintiff contended that the insufficiency of the evi¬ 
dence to support a verdict can only be raised by mo¬ 
tion at the elase of the testimonv as distinguished 


from a written! request for an instructed verdict. Cir¬ 


cuit Judge 


Knappen, for the Circuit Court of Appeals, 


dealing directly with this point, said 


as follows: 


“ There is no merit in this proposition. It is 
immaterial tvhether the request for directed ver¬ 
dict he made orally or in wri-tiny. The only re¬ 
quirement is that it be made at the close of all the 
testimony and before submission to the jury. 
(Italics furnished.) 


There is some law in the books to the effect that a 
directed verdict mav be granted at anv time before 
the verdict of the iurv is 44 received’’ bv the Court. 
In the instant case there can be no doubt, it is sub¬ 
mitted, but that the Court, acting through the clerk, 
did receive the verdict of the jury before there was 
any indication that the defendant was going to make 
a motion for a directed verdict. There is also some 
law to the effect that a verdict of the jury is not final 
until it is 44 received and recorded.” There can be no 


doubt in the instant case that the verdict of the jury 
was 44 received” before the motion was made, but it is 
not clear whether it was also 44 recorded” before the 
motion. The record is silent on the point. However, 
when these casts are closely examined, it will be found, 
is is submitted, that in none of them was the jury ever 
discharged and allowed to separate. Counsel for plain¬ 
tiff have been unable to find any case where a trial 
court was sustained in directing a verdict after the 
discharge by the Court and separation of the jury. 
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The true rule, and the one supported by the weight of 
authority, seems to be that after the jury have delib¬ 
erated, and have either arrived at a verdict or dis¬ 
agreed, and have been discharged by the Court and 
separated that their verdict reached just before their 
discharge is final and must stand, and that if the trial 
court believes such finding not supported by the evi¬ 
dence he may set it aside and order a new trial, but 

he cannot direct a verdict contrary to that reached bv 

* •/ 

the jury at the time of its discharge. 

The provisions of the Seventh Amendment to the 
Constitution and the general policy of the common law 
of England as adopted in this country require that 
facts once tried by a jury are never re-examined ex¬ 
cepting after the granting of motion for a new trial. 
In U. S. v. W onson, Fed. Cas. No. 16,750, Mr. Justice 

Storv said: 

* 

“Now, according to the rules of the conffnon 
law, the facts once tried by a jury are nevei} re¬ 
examined, unless a new trial is granted in the! dis¬ 
cretion of the court before which the suit is! de¬ 
pending, for good cause shown; or unless! the 
judgment of such court is reversed by a superior 
tribunal, on a writ of error, and a venire fajeias 
de novo is awarded. This is the invariable u^age 
settled bv the decisions of ages.” 

o 

I 

In Slocum v. N. Y. Life Insurance Co., 228 U. S. 864, 
it was held that where a fact had once been tried by 
a jury it may not thereafter be re-examined by the 
Court. In the Slocum case a verdict was had in favor 
of the plaintiff. On appeal the judgment of the pir- 
cuit Court was reversed and directed a verdict in fdvor 
of the defendant was ordered. The case was then 
taken to the Supreme Court where Mr. Justice Van- 
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Devanter, in an opinion in which lie reviewed nearly 
all of the decisions of that Court upon the subject, 
decided that the Circuit Court of Appeals was in error 
in directing 1 a verdict for the defendant; that instead, 
it should have reversed the decision of the Circuit 
Court and remanded the case for a new trial. The 
Supreme Court ruled in effect that where a fact has 
been once tried by a jury, and that fact had been de¬ 
cided in anj’ way, that the judge trying the case would 
not thereafter rule contra to the facts found in that 
case or direct that jury to find the issues otherwise 
than as they had found them, it was said that to do so 
would be in violation of the Seventh Amendment to 
the Constitution. The reasoning behind these deci¬ 
sions is this: That the judge trying the case, or an 
appellate judge, does not have the authority to change 
in any way the finding of the jury. Applying the rea¬ 
soning of Mr. Justice Van Devanter to our own case 
wherein the final finding or verdict of the jury was 
that they could not find in favor of either the plaintiff 
or the defendant and which findings, so far as that par¬ 
ticular jury was concerned, icas final, they having been 
discharged, nevertheless, the Court, by directing a ver¬ 
dict, undertakes to do and does find for them a ver¬ 
dict contrary to their own, which, as has been laid 
down in the Slocum case, may not be done by the trial 
judge or an appellate court. In other words, a party 
in common law action has a right to the benefit of the 
filial finding of a jury whether it be for him, against 
him, or that the jury cannot decide ivlio is right, and 
when there is that final finding by a jury, it is error 
for a judge to direct that jury to find the facts in any 
wav contrary thereto. 
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IV. The Court Erred in Rejecting Proffered Testimony. 

A. Evidence of accidents and near accidents it the 
same crossing under similar conditions are ad¬ 
missible. 

Plaintiff offered to prove by its witness, Robert 
Wars, that lie was a passenger on a truck which was 
in a collision with one of defendant’s trains at the 
same crossing in 1921. The tender further offered to 
prove that the conditions at the crossing were substan¬ 
tially the same as to signals and topography, but that 
there was a difference in the markings upon the road¬ 
bed (R. p. 34). This evidence should be admissible un¬ 
der the well recognized rule that evidence of acci 


lents 

and near accidents under similar conditions are admis¬ 


sible. In Evans v. Erie R. Co., 213 Fed. 129, the Cl 
dealing directly with this point said: 


ourt, 


t>urts 


“The rule is well settled in the federal c<| 
that testimony of other accidents in the same Olace 
is admissible not only to show the dangerous <bhar- 
actor of the place, but also that knowledge there¬ 
of was brought to the attention of those responsi¬ 
ble therefor.” 

For other cases in point see Chicago & N. W. Ry. Co. v. 
Netolicky (C. C. A. 8th Cir.), 67 Fed. 665, 672, 14 C. C. 
A: 615, and Patton v. Southern Ry. Co. (C. 0. A 4th 
Cir.), 82 Fed. 979, 983, 27 C. C. A. 287. j 

Plaintiff further offered to show that several months 
prior to the accident of March 3, 1932, a person Oper¬ 
ating an automobile under similar conditions as those 
pertaining at the time of the accident in question, 
a very narrow escape from colliding with a train 


had 


ap- 


* l 

proaching from York to Frederick at the Harn)Lony 
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Grove grade crossing. Plaintiff also offered to prove 
a similar accident, under similar conditions, occur¬ 
ring in 1930. These offers were rejected by the Court, 
and it is submitted that error was committed. 

See Evans v. Erie lx. Co., 213 Fed. 129, and authori¬ 
ties therein cited. 


B. Evidence cf notice to the railroad company of the 
existence cf the dangerous condition at the cross¬ 
ing is admissible. 

Plaintiff offered to prove by witnesses Murdock, 
Clerk to ilie Board of County Commissioners for Fred¬ 
erick Couatv, Marvland. and Stalev, superintendent 
of companv which was owner of the truck involved in 
the fatal accident in 1921, that an inquest was held over 
the body of the truck driver on October 17, 1921, as a 
result of a collision at the Harmonv Grove grade cross- 
ing between a 'truck and engine of the Pennsylvania 
Railroad Company; that Charles Albaugh, a then and 
present representative of the Pennsylvania Railroad 
Company, and attorneys for the Pennsylvania Rail¬ 
road Company, were present at the inquest; that the 
coroner's jury included in their finding a recommenda¬ 
tion that me Pennsylvania Railroad Company place a 
safetv gate or a watchman at the Harmonv Grove 
grade crossing; that publicity was given in the news¬ 
papers in Frederick, where the railroad company had a 
number of agents and employees working and resid¬ 
ing, with respect to such recommendation; that at the 
time of the fatal accident in 1921, with the exception of 
the markings bn the road-bed, the warning facilities 

o 7 v — 

were the same and the view of the railroad track was 
practically identical with that in 1932. (R. pp. 33 and 
34.) 
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Plaintiff offered to prove by witness Bell that) peti¬ 
tions had been circulated in the vicinity with respect 
to the dangerous condition of this railroad crossing; a 
meeting held with respect thereto and that notices 
thereof was published in the local press in at lea^t one 
of the two local papers; further that it had been going- 
on for a number of years just prior to the collision; 
and that during all this time the Pennsylvania Rail¬ 
road Company had agents and employees who worked 
and lived in Frederick, where the newspaper was pub¬ 
lished. (R. p. 33.) 

See Evans v. Erie R. Co., 213 Fed. 129, and authori¬ 
ties therein cited. 

It is respectfully submitted that the jury was en¬ 
titled to receive in evidence this notice to the Pennsvl- 

m/ 

vania Railroad Company of the dangerous character of 
the grade crossing to motorists using the Washington- 
G ett vsbu r g 11 i gh wav. 

C. The court erred in refusing to admit testimony as 
to the inadequacy of the stationary bell at cross¬ 
ing. 

Plaintiff offered to prove by witness Marmon that 
some months prior to the 1932 accident, under condi¬ 
tions to have been detailed by the witness, he ap¬ 
proached the grade crossing, saw the train standing at 
the Post Office, but did not hear the bell ringing. The 
Court refused to permit the witness to so testify. (R. 
p. 34.) Other evidence in the case showed that this 
same bell had been maintained in the same position for 
more than twenty-six years. (R. p. 42.) The bell :.s an 
automatic affair that starts ringing when the train gets 
within twentv-five hundred feet of the crossing and 
rings until the train is past. (R. p. 42) 


l 
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It is submitted that we were entitled to show that 
this bell, which was erected in the age of the horse and 
carriage, and iprobably adequate for such traffic, was 
not sufficiently loud to give proper notice to automo¬ 
bile drivers using the Washington-Gettysburg High- 
wav. 


V. Conclusion. 

It is submitted that the case should be reversed and 
remanded for a new trial. 

II e sped full y su bmi 11 ed, 

James 0. Wilkes, 

James E. Artis, 

Attorneys for Appellant. 
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District of Columbia 

OCTOBER TERM, 1935. | 


No. 6363 

CLARENCE H. SMALL, Administrator of the Estate of 
Florence C. Small, Deceased, Appellant, 

vs. 

PENNSYLVANIA RAILROAD COMPANY, Appellee. 

BRIEF FOR APPELLEE. 


Short Statement of the Case. 

This is an appeal by plaintiff, Clarence H. Small, Admin¬ 
istrator, from a judgment upon a verdict directed by the 
Supreme Court of the District of Columbia in favor of 
the defendant, Pennsylvania Railroad Company, in an 
action at law instituted by plaintiff to recover damages 
growing out of the death of plaintiff’s wife, who died as a 
result of injuries sustained by her while riding as a pas¬ 
senger in a Chevrolet coach, operated by her sisterLin-law, 
when it ran into the side of defendant’s locomotive at a 
highway crossing about two miles north of Frederick, 
Maryland, on March 3rd, 1932. 
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The automobile was being driven along the highway 
northwardlv at about 30 miles an hour, and the locomotive, 
drawing three card, having just stopped, or having nearly 
stopped, at Harmony Grove Station, adjacent to and north¬ 
east of the highway, was moving slowly at a speed of 5 
miles an hour or less, as it proceeded, in a southwesterly 
direction, across the highwav. The collision occurred about 
10 o’clock in the morning in the broad daylight. 

Three warning signs which could be seen by motorists 
approaching the crossing from the south had been installed: 
(1) A “reflector” sign on the east or right side of the high- 
wav nearlv 400 feet from the crossing with the words 
“DANGER—R. R.” thereon; (2) white crossmarks, with 
letters “R. R.” four feet high, painted, on the roadway, 
nearly 400 feet from the crossing, and (3) a large “cross- 
arm'’ sign, on the right or east side of the highway, nearly 
50 feet from the crossing, with large capital letters thereon 
“RAILROAD CROSSING—LOOKOUT for the LOCOMO¬ 
TIVE.” 

Three learnings which could be heard by motorists ap¬ 
proaching the crossing were also sounded: (1) seven or 
eight blasts of the engine whistle; (2) the engine bell, which 
began to ring automatically when the fireman turned the 
necessary valve as the train approached the crossing and 
continued to ring until after the collision, and (3) the cross¬ 
ing gong, which began to ring automatically when the train 
was nearlv half a mile from the crossing and continued to 
ring until after the collision. In addition, several witnesses 
testified that they;heard the “chug-chug” noise made by 
the engine as it started from the station. The station build¬ 
ing was only 200 feet from the crossing, so that the engine 
had almost reached the crossing when it stopped, or nearly 
stopped, to let off mail from the rear car. 

At the close of all of the evidence, counsel for the de¬ 
fendant moved the Court to direct a verdict for the defend- 
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ant, chiefly upon the ground that the plaintiff had tailed to 
prove any negligence on the part of the defendant find that 
the negligence of the driver of the automobile was! the sole 
cause of the accident, but the motion was overruled. 

After the jurors announced that they were unable to 
agree upon a verdict, counsel for defendant renewed the 
motion for a directed verdict, under the circumstances here¬ 
inafter set forth in detail, and such motion was granted 

bv the Court. 

% 

PLEADINGS. 

Declaration. 

The allegations of the plaintiff’s declaration, which con¬ 
tained three counts (R. 2-11), were summarized by the 
Court below as follows: 

“It is alleged in the declaration filed bv thd admin- 
istrator of the estate of Mrs. Small that her dejath was 
caused by the negligence of the railroad company in 
certain particulars, which, in substance, are as follows: 

That the railroad company did not give due and 
timely warning of the approach of the locomotive and 
cars toward the highway and that it gave no proper 
warning of the approach of the locomotive tovfard the 
intersection by blowing or whistling of the locomotive 
when it started up from the post office and approached 
the intersection; that the stationary gong did not ring, 
or, at least, did not ring loud enough to warn persons 
on the highway of the approach of a locomotive; that 
the railroad did not keep a guard or flagman at the 
crossing to warn people of the approaching train and 
the consequent dangers; and that it did not have an 
electric signaling device or other proper warning facil¬ 
ities to prevent persons from driving on the railroad 
crossing when a train or engine was approaching the 
highway to prevent the locomotive colliding with a car 
at the intersection.” (R. 59.) 
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Plea. 

The allegations bf defendant’s plea (R. 11-13) were also 
conciselv stated bv the Court below as follows: 

“On the other hand, the railroad company, in its 
plea answering these allegations of negligence, denies 
that the view of the track was obstructed; denies that 
there was any duty on the railroad’s part to maintain 
any gate or bar or electric signal, or watchman; denies 
any failure to exercise due care or to give due and 
timely warning of the approach of the train; denies 
that it failed to sound the bell and whistle of the loco¬ 
motive as it approached the crossing; and denies that 
this electric bell failed to ring or to ring loud enough 
to warn persons approaching on that highway of the 
train’s approach. 

“It asserts that the accident and the consequent in¬ 
juries to Mrs. Small were caused by the negligence 
of the driver of the automobile in driving at a fast 
and reckless speed and in failing to keep a proper 
lookout, and also by the failure of Mrs. Small herself 
to observe that danger at the crossing and to warn 
the driver thereof.” (R. 59-60.) 

EVIDENCE. 

Only Three Eye-Witnesses. 

Only three eye-witnesses testified that they actually saw 
the collision, namely, (1) Lillian A. Gittings, decedent’s 
sister, who was a passenger on the rear seat of the auto¬ 
mobile; (2) Wilson E. Remsberg, a young man sitting in 
a parked automobile about 440 feet south of and facing 
the crossing, and (3) C. M. Miller, the fireman on the loco¬ 
motive. 

Lillian A. Gittings was the only one of the five occupants 
of the automobile who could remember anything that hap¬ 
pened at the time of the collision and her recollection was 
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quite hazy because she, as well as all of the other ocjcupants, 

became and remained unconscious for some time after the 

1 

accident. Mrs. Small died a few davs after the Collision. 
Mrs. Collins and Mrs. Fisher, her sisters, who were pas¬ 
sengers in the car, and their sister-in-law, Mrs. Heeter, 
who was driving the car, did not have anv recollection of 
what occurred shortly before and at the time of pie acci¬ 
dent (R. 36-37). 

Mrs. Gittings testified that they had been goiiig about 
30 miles an hour, but ‘‘she could not say exactly now fast 
the automobile was going as it approached the Harmony 
Grove grade crossing,” probably not as fast as p0 miles 
an hour (R. 35); that she was looking in the bpttom of 
the car, wrapping up her feet with a blanket, and as she 
raised her head, “she saw the front end of an engine loom 
up before her and remembered that Mrs. Heeter at that 
time swerved the car to the right;” that it looked like a 
“head-on collision” (R. 35). She did not remember the 
automobile coming in contact with the locomotive, she was 
“in a sort of dazed condition and could not seem to re¬ 
member just what had happened,” she did not remember 
hearing anv warning signals or anv exclamations or re- 
marks from any of the occupants of the car (R. 36). 

Wilson E. Remsberg, a disinterested witness, who was 
produced by the plaintiff and later by defendant, testified 

that he was 19 years old at the time of the accident, and was 
sitting on the front seat behind the wheel of a Ford sedan 
which was parked on the right side of the road beside a 
gate leading to the Warman residence (R. 28). (Plain¬ 
tiff’s map drawn to scale shows that this gate was about 
440 feet south of the crossing.) He first knew a t|*ain was 
approaching when he heard the bell ringing at the crossing 
and thereafter he heard the train blow the whistle several 
times (R. 29). “Probably a minute” elapsed from the 
time of the last whistle until the engine appeared on the 
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crossing, but when asked on cross-examination to illus¬ 
trate his idea of a minute by raising and lowering his hand, 
he held his hand up for less than half a minute (R. 29). 

When produced as - a witness by plaintiff, Remsberg was 
not asked to describe the collision, but later, when pro¬ 
duced by defendant, he testified that he heard the engine 
whistle as the automobile passed him, going 35 or 40 miles 
per hour according to his first estimate, but after one of 
plaintiff's counsel, Mr. Artis, tested him by driving a car 
past him several times, he thought it was 25 or 30 miles 
an hour (R. 40); that the auto kept the same speed until 
within four or five feet of the engine, then it swung to the 
right and “flew apart at about the middle of the engine 7 ’ 
(R. 40); it “flew to pieces” at about the front driving 
wheel of the engine (R. 40); that he went to the scene and 
saw the “hind part of the automobile lying beside the front 
part of the tender” (R. 40); the engine appeared in his 
line of vision befolre the collision (R. 40) and the automo¬ 
bile did not get out on the track in front of the engine at 
any time (R. 41). He “guessed” it was 25 seconds from 
the time of the last whistle until the collision (R. 41). 

Some confusion having arisen about the time the whistles 

sounded with reference to another automobile driven bv 

%/ 

a Mr. Eberle, which passed Remsberg’s machine before the 
Chevrolet (R. 39); the Court questioned Remsberg on the 
subject and Remsberg reiterated that the Chevrolet “ had 
just gotten around his machine when the last whistle blew 77 
(R. 44). (According to mathematics, therefore, the last 
of the seven or eight blasts of the whistle was sounded 
only 10 seconds before the collision, that being the time 
required for the Chevrolet to go 440 feet from Remsberg’s 
car to the point of collision, moving at 30 miles per hour, 
which is equivalent to 44 feet per second.) 

C. M. Miller, the only other eye witness, was the locomo¬ 
tive fireman, who had been employed by the defendant for 


about 25 years (R. 50). The engineer, Charles ly. Tam¬ 
many, died about a year after the accident and jorior to 
the trial. Miller testified that he was on the left] side of 
the engine and started the engine bell ringing by turning 
the necessary valve when the train was at the whistling 
post 1200 or 1500 feet from the crossing and it continued 
to ring until after the accident (R. 50); that the engineer 
blew one blast of the whistle about 2000 feet from the sta¬ 
tion and after getting the communicating whistles from 
the mailman to indicate that mail was to be put oil at the 
station, the engineer answered bv blowing three more 
blasts (R. 50); that they almost came to a stop at the sta¬ 
tion and then got a signal to increase speed; that he saw 
the automobile approaching when it was about 500 feet 
away and it seemed to be running at about 35 or 40 miles 
an hour and when it did not seem to slow up he said to 
the engineer, “I believe here comes one that loDks like 
it isn’t going to stop”; that he saw it wasn’t slowing up 
and then said to the engineer “Stop” or “Hold it.” 
whereupon the engineer applied the brakes, but tjie auto¬ 
mobile collided with the engine, the back of the automobile 
hitting the front end of the sill (on the side of the engine 
as shown on the photographs, plaintiff’s Exhib 
26 and 27) and then swung around, “hit the back 
the engine and lay there;” that the engine was 
moving” when the collision occurred and it mo 


ts Xos. 
side of 
“barelv 
ved not 


more than 15 or 18 feet after the collision (R. 50); that 
the whistle ivas blown after the mail ivas thrown off and 
after the engine got to the edge of the crossing i(R. 51). 

Miller also testified that the engine had a cylinder cock 
broken, the step on the sill was broken and there was a 
mark on the cylinder (R. 50), all on the side of the engine, 
as shown by the photographs. 

H. E. Dockey, who repaired the locomotive, found a 
“dinge” on the cylinder, about seven feet back ftrom the 
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pilot, and a broken step, both on the side of the engine (R. 

43). Plaintiff’s witness, C. A. Tammany, Jr., testified that 

the mark on the cylinder was five feet back of the cow- 

* 

catcher (R. 26). There was no evidence of any damage 
the front of the engine. 

To avoid repetition, the evidence as to conditions at the 
crossing, as to the three warning signs, as to the ringing 
of the crossing gong and of the engine bell and as to the 
seven or eight blasts of the whistle as the train approached 
the crossing, will be covered in detail in the argument be¬ 
low. Seventeen witnesses testified that tliev heard the en¬ 


gine whistle. 

In the argument, the circumstances under which the 
Court directed the jury to return a verdict for the de¬ 
fendant, will also be reviewed. 

There was no allegation in the declaration that the mem¬ 
bers of the train crew were negligent in any way, except 
the charge as to the alleged failure to give “timely warn¬ 
ing” of the approach of the train. 


Lower Court’s Decision. 

After the jurors announced that they could not agree 
upon a verdict, the presiding Judge stated his reasons for 
granting defendant’s motion for a directed verdict, as fol¬ 
lows : 


“The reasons, briefly, are these: 

“Primarily! it seems to me that the photographs 
here show warning signs, that there is a track, a rail¬ 
road track and that any person driving a car in the 
direction of Gettysburg, with reasonable care, would 
readily have observed those signs, those warning 
signs when lid and she were approaching the railroad 
tracks. 

“Now, that is the test, as I consider it; that is the 
test as to whether or not the railroad company w r as 
negligent. I mean that is the primary test. 


railroad 
bt negli- 


ng from 


4 ‘If those signs on the side of the road, that sign 
on the side of the road, 300 or 400 feet from the track, 
as well as the large marks on the roadbed that are 
level indicate the railroad was about to be approached, 
those signs were readilv observable bv anvone exer- 
cising reasonable care in the driving of a car.! There¬ 
fore, in my judgment, as a matter of law, the 
company had discharged its duty and was n 
gent. 

“Added to that, of course, is the undisputed evi¬ 
dence in this case that whistles were emanatil 
the engine. 

“There is some difference between the witnesses as 
to how many whistles were blown and as to just where 
they were blown, but there is the outstanding fact, 
from all witnesses who were present in that vicinity 
and testified here upon the stand, that whistles were 
blown, that the bells, the locomotive bell, was rung 
and generally speaking I think that is also true as 
to the bell there along the road. 

“Now, in the face of that evidence, that there were 
warning sounds given and warning signs on the road 
which were reasonably sufficient to warn a person driv¬ 
ing a car with reasonable care, plus the evidence as 
to the warning signals from the engine, I feel as a mat¬ 
ter of law that there is no substantial evidence in this 
case to support the contention of the plaintiff that the 
railroad company was negligent and, under those cir¬ 
cumstances, after very serious reconsideration of the 
matter, I feel it is my duty to direct that yoji return 
a verdict for the defendant, the railroad company.” 
(R. 73-74.) 
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ARGUMENT. 

Appellant assigned eleven alleged errors, but grouped 
them as “four contentions,” namely: (I) that there was 
substantial evidence of defendant’s negligence; (II) that 
the Trial Court misunderstood the law when he directed 
the verdict for the defendant; (III) that the lower Court 
erred in directing a verdict for defendant when the jurors 
reassembled at 10 o’clock in the morning after having sep¬ 
arated at 11 o’clock the preceding night; and (IV) that 
the lower Court erred in excluding certain testimony. 
These contentions will be answered in the same order in 
this brief. 

I. Answer to Appellant’s First Contention—There was 
no substantial evidence that defendant was negligent as 
alleged. 

Appellant’s counsel, in their brief, have cited and quoted 
from many cases in support of the general rule as to the 
duty of a railroad company to provide adequate safe4 
guards at grade crossings and to give “timely warning” 
of the approach of trains. It seems unnecessary to com¬ 
ment on such cases, because appellee admits the existence 
of the rule and asserts that the undisputed and overwhelm¬ 
ing evidence demonstrates that appellee fully complied 
with the requirements thereof in this case. 

On pages 9 to 16 of appellant’s brief, will be found a 
review of the evidence upon which appellant relies, but 
such review is necessarilv rather fragmentarv and the iso- 
lated expressions of certain witnesses therein set forth do 
not give a complete or correct impression of the circum¬ 
stances and conditions surrounding the collision. This is 
said in no spirit of adverse criticism of opposing counsel, 
but counsel for appellee urgently contend that a study of 
the map and photographs offered in evidence by plaintiff, 
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iii connection with the above summary of the testjmony of 
the three eve witnesses and the following resume of the 
testimony of the witnesses concerning the warning signs 
and signals, give a more complete, composite picture of 
the situation. 

A. Conditions at the Crossing. 

Plaintiff, himself, and several of his witnesses, who were 
not present at the time of the accident, gave testimony 
tending to prove that the occupants of the northbound 
automobile approaching this crossing, had their view of 
southwest bound trains partially obscured by a fer.ce, trees 
and obstructions on the intervening property. For the 
purposes of the motion for a directed verdict, spell testi¬ 
mony was regarded as true, although it was pointed out 
that defendant had no control over and was not respon¬ 
sible for such obstructions. Defendant, however, was not 
required to admit as true the absurd statement of the wit¬ 
ness, Bell, that it was necessary to get within 20 feet of 
the track “before you get in view of an approaching train’’ 
(R. 32) because such statement was obviously contrary to 
the overwhelming evidence, including plaintiff’s photo¬ 
graphs and map. 

Remsberg, 440 feet south of the crossing, testified that 
the front of the engine came within his line of vision be¬ 
fore the collision (R. 40). A photograph taken 460 feet 
south of the crossing shows the engine very distinctly on 
the edge of the highway and a photograph taken in the 
middle of the road 275 feet south of the crossing shows 
the entire engine and part of the first car, while t|ie front 
of the engine was entering the crossing. 

In its plea, defendant admitted the allegation of the dec¬ 
laration that no gate, electric signalling device oi* watch¬ 
man was maintained at the crossing, but under the Mary- 
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land statute and decisions hereinafter cited, negligence 
can not be predicated upon the failure to have a watchman 
or any particular device, unless and until the County Com¬ 
missioners, after a hearing, required the installation 
thereof. No such action had been taken bv the County 
Commissioners with reference to this crossing. 

B. Evidence as to Warning Signs. 

There is no dispute whatever as to the existence, loca¬ 
tion, size and character of the three warning signs shown 
in the photographs, on the map and described by the wit¬ 
nesses, namely, (1) the reflector on the east side of the 
highwav with the words “DANGER—R. R.” thereon, 
nearly 400 feet from the crossing; (2) the crossmarks, with 
letters “R. R.,” four feet high, painted on the roadway, 
nearly 400 feet from the crossing, and (3) the large “cross- 
arm ” sign “RAILROAD CROSSING” about 50 feet from 
the crossing. 

Appellant had a photograph taken (Plaintiff’s Exhibit 
No. 9), with an automobile in front of and hiding the re¬ 
flector “DANGER” sign and claims in his brief (p. 27) 
that Remsberg’s parked automobile was in the position 
of the machine shown on the photograph. On the other 
hand, Remsberg testified that his car was closer to the 
fence than the automobile shown on the photograph (and, 
therefore, was not in front of the sign) (R. 39). However, 
the defendant performed its duty in seeing to it that the 
sign was installed and no negligence can be imputed to 
the defendant, even if Remsberg, over whom defendant 
had no control, parked his car directly in front of the sign 
so as to hide it from the view of motorists. The alleged 
hiding of the sign could only affect the question of the 
driver’s negligence in failing to see it. 
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C. Witnesses as to Warning Sounds, Whistles aipd Bells. 

All of the witnesses, some of w T hom were near and some 
a considerable distance from the scene, did not hear all 
of the warning sounds above described, but there can not 
be the slightest doubt that all of the warnings were sounded 
and they were sounded at a time when they gave jidequate 
warning to occupants of a northbound automobile^ 

1. Crossing Gong. 

W. A. Bell, the witness who gave the absurd testimony 
above mentioned, gave equally absurd testimony that he 
had passed over the crossing about 14 times per week for 
20 years (R. 31-32) and “never heard the bell ringing ” 
while northbound going away from Frederick, (although 
he had been there when trains were in sight app 
the crossing. 

On the other hand, Sechrist, signal repair ma 
the electrical device on the dav of the accident ahd found 
it “working 0. K.” so that the gong began to sound when 
the train was 2500 feet away and it continued to rjng auto¬ 
matically until the train passed the crossing (R. 41-42). 
Ensminger, another repair man, gave similar testimony 
(R. 42). 

In addition, while some of the witnesses were i^ot asked 
about the gong, the following twelve witnesses, some of 
them produced by plaintiff, heard the gong ringing on the 
day of the accident, their location being indicated below: 

C. A. Tammany, Jr., plaintiff’s witness, three miles away, 
listening for his father, the engineer, to blow for Harmony 
Grove Crossing, drove to the scene and when he arrived, 
the crossing bell was still ringing (R. 26); 

W. E. Remsberg, in parked automobile about 440 feet 
from crossing, heard the crossing bell 44 quite plainly” 
some time before he saw the train come out on the cross- 


roaching 
n, tested 
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ing (R. 29) and it continued to ring until after the accident 
(R, 40). 

J. E. Tobrey, plaintiff's witness, first testified that the 
crossing bell was ringing (R. 23), then that it could have 
been ringing and he did not hear it (R. 24) and when the 
bell was tested later in the morning, he could hear it “very 
distinctly T ’ from the place where he stood in a garden near 
Harmonv Grove Station and he had theretofore heard the 
bell when he was in the garden (R. 24). 

L. S. Keeney, brakeman on train (R. 46), C. C. Snyder, 
baggage master (R. 47), C. C. Miller, fireman (R. 50), and 
A. H. Seigrest,-mail clerk, plaintiff's witness (R. 56), all 
heard the crossing gong. 

William Eyler, who lived nearby, heard the crossing bell 
when he arrived after the accident (R. 52), and Edward 
Smith gave similar testimony (R. 52). 

Mrs. M. T. Hayward, who lived about half a mile from 
the crossing, said that the crossing bell was ringing before 
and, lifter the accident (R. 52). 

Myrtle Powell, \tho was on the porch of her home near 
the station, heard the crossing bell ring and said that it 
always rang as the train approached the crossing (R. 55). 

Florence M. Long, 74 years old, who was in Mrs. Powell’s 
house, looking through a window, saw’ the engine pull out 
from the station and heard the crossing bell, “you could 
hear the crossing bell anywhere in the house with the win¬ 
dows shut” (R. 56). 

2. Engine Bell. 

Some of the witnesses testified that thev did not hear 

«/ 

the engine bell ringing and some were not questioned on 
that point, but the following testified that they heard it: 

C. C. Miller, fireman, turned the valve v’hich caused the 
bell to begin ringing 1200 or 1500 feet from the station 
and it continued to ring automatically until after the acci¬ 
dent (R. 50); 
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L. S. Keeney, brakeman (R. 46), and C. C. Snyder, bag- 
gagemaster (R. 48), heard the bell ringing; 

C. A. Tammany, Jr., plaintiff’s witness, testified that the 
engine bell was still ringing when he arrived after the 
accident (li. 25); 

Edward Smith, who was half a mile from the sc 
the “engine bell” and saw the smoke of the tiain as it 
slowed down or stopped at the Station (R. 52) ; 

Mrs. M. T. Hayward, who was also half a mile a {ray heard 
the engine bell (R. 53). 


cue heard 


3. Time when Seven or Eight Blasts of E 

Whistle Were Sounded. 


\iguie 


near the 


Nearly all of the witnesses, who were at or 
scene, testified that they heard several blasts of the engine 
whistle, except the five occupants of the automobile who 
had no recollection in regard thereto because tlielv became 
and remained unconscious for some time after the accident. 

Appellant’s counsel claims that the blasts of the whistle 
did not give “timely” warning of the approach of the 
train because several witnesses stated that they heard no 
blasts of the whistle after the train left the station. 

The overwhelming testimony, however, indicates that 
the whistle was sounded after the train left the station and 
immediately before it reached the highway crossing, but 
even if this is incorrect the shrill blasts, which were ad¬ 
mittedly given, as the train approached the station, gave 
ample warning, because most of the witnesses testified that 
the train did not come to a full stop, while others thought 
that it stopped and then started immediately. 

According to plaintiff's witness, A. H. Seigrest, the 
railway mail clerk, seven separate blasts were giy 
longs and two short blasts for the crossing ” (R. 
he pulled the signal rope three times, and the j engineer 
replied with three short blasts. The last of th^se seven 
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blasts was given “just a little before you come to this 
catcher” (K. 57) referring to the mail crane. The mail 
crane shown on the map was only 240 feet from the liigh- 
wav, and the engine and three cars were nearlv 240 feet 
long (engine 69% feet (R. 38), one 60 foot and two 54 
foot cars (R. 46), so that as the rear car, the mail car, 
on which Seigrest was riding, reached the mail crane, the 
front of the engine teas almost on the highway crossing , 
when the last whistle was blown. 

The only discrepancy between plaintiff’s witness, Sei¬ 
grest, and defendant’s train crew, Badders, Keeney, Sny¬ 
der and Miller, is that Seigrest testified that there were 
seven blasts in the order of two longs and two shorts for 
the crossing (R. 57) and later three shorts, while the train 
crew testified that there were eight blasts in the order of 
one long, later three shorts, and still later two longs and 
two shorts for the crossing (R. 46-50). 

In addition, the following witnesses testified as to the 
time when the whistles were sounded as follows: 

W. E. Remsberg, plaintiff’s witness, first testified as 
above stated that “probably a minute” intervened between 

the last whistle and the actual collision, but when asked to 
illustrate his idea of a minute, he indicated less than half 
a minute (R. 29). When some confusion arose about the 
time of the whistles with reference to the time when 
Eberle’s car passed him and when the Chevrolet in which 
plaintiff’s intestate was riding passed him, he stated that 
lie heard the first whistle about two minutes before the acci¬ 
dent (R. 45) and reiterated several times that the last 
whistle sounded about the time the Chevrolet passed him 
(R. 40, 44, 45). He estimated that 25 seconds elapsed be¬ 
tween the last whistle and the collision (R. 41), although it 
must have been even less because it would have taken the 
automobile onlv 10 seconds to cover the 440 feet between 
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Remsberg and the point of collision, if it was goin^ 30 miles 
an hour, or 44 feet per second. 

Millard Wachter, Sr., plaintiff’s witness, who was on the 
porch of the store adjacent to the station, testified that the 
train blew three blasts coming into the station anfl his final 
testimony was that it stopped only a few seconds, drifted 
past him, stopped and started at once (R. 23). 

J. E. Tobrey, plaintiff’s witness, heard the ivllistle sev¬ 
eral times as the train approached the station; that he 
thought that the train stopped; that he did not see it stop 
dead, but “it was going very slow” and he heard the 
“engine chugging as he put on steam to start” (R. 24). 

C. A. Tammany, Jr., plaintiff’s witness, was three miles 
away and heard the whistle blown for Harmony Grove sta¬ 
tion (R. 26). 

C. G. Kline, plaintiff’s witness, an eighth of a niile away, 
heard several blasts of a “good shrill whistle” (R. 27). 

A. F. Eberle, Jr., plaintiff’s witness, heard a whistle when 
the engine was a mile away, then went into a farm house 
and heard nothing further (R. 29-30). 

Mrs. Lucy T. Eberle was in an automobile near a house 
about a citv block bevond the crossing and heard the whistle 
blow more than one blast, she could not say how many; that 
as it was two years ago, she would not be in a position to 
say, but from her judgment of time, it was about two min¬ 
utes after the last whistle that she heard an unusual noise 
like an explosion or bump, but she did not know that an 
accident had occurred until half an hour or an l^our later 
when she drove back to the crossing (R. 43). 

William Eyler, who was in the second house on jthe right 
(northeast) of the crossing, heard the train blow Mas it was 

going bv his house” and then he went into tlie house 
(R. 51).* 
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Mrs. Irene Eyler, on the back porch of the same house, 
heard the train “blow twice as it pulled aivay” from the 
station and “could also hear chugging of train as it pulled 
out” (R. 51). 

Mrs. Marie T. Hayward, half a mile away, was waiting 
for the mail on the train, and testified: “It stopped for the 
mail and presently I was attracted by the fact that there 
were two very sharp blasts from the whistle, followed 
almost immediately by the sound of escaping steam; 7 ' that 
she immediately knew there was an accident and looked in 
that direction through some field glasses (R. 52). 

Myrtle Powell, on a porch of a house near the station, 
heard the whistle as the train approached the station , but 
did not remember whether it was blown after the train 
started from the station (R. 55). 


Florence M. Long, who was in Mrs. Powell\s house, was 
“positive she heard the whistle blow after the mail was let 
off it blew once after it started before it approached the 
crossing” (R. 56). 


Upon the foregoing testimony there can be no doubt that 
the defendant fully performed its duty by having warning 
signs installed where they were plainly visible and by giv¬ 
ing timely warning by crossing gong, engine bell and seven 
blasts of the engine whistle. 

All seventeen witnesses above named testified that they 
heard the engine whistle. 

D. No Duty to Provide Flagman or Safety Gates. 

This accident having occurred in Maryland, the lower 
Court’s attention was called to, and this Court will take judi¬ 
cial notice of, Section 303, Article 23, of the Maryland Code, 
providing that whenever a grade crossing is believed to be 
dangerous, it shall be the duty of the County Commissioners 
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to gi\ e the railroad company thirty days notibe within 
which to be heard, and then the Commissioners may issue 
an order directing the company to place a flagman, or to 
install electric alarm bells, or to erect safety ga:es at the 
crossing within sixty days. The company is subject to a 
flne for failure to comply with such an order. )Vhere no 
such action has been taken by the County Commissioners 
under this statute, the failure to have a flagman, electric 
alarm bells or safety gates does not constitute actionable 
negligence, under the Maryland decisions. 

Thus in the leading case of Northern Pacific Ry. v. 
Medairy, 86 Md. 168, 175, the Court held that “the duty of 
laihoad companies in this State in respect to the protection 
to be given at public crossings is regulated by Statute” 
(quoting statute above described) * * * “Under these 
ciicumstances and in view of the statutory provisions and 
the previous decisions of this Court, it would be impossible 
1 oi us to say that the failure of the defendant to place a 
flagman at this crossing constituted negligence.” 

In a still more recent case, the Maryland Court of Ap¬ 
peals cited several other decisions in support of tlje follow¬ 
ing statement: | 

“It is well settled in our State that negligence is not 
to be imputed to a railway company from the mere cir¬ 
cumstance that there Avas neither bell, watchman nor 
gates maintained at the crossing.” 

Pennsylvania R. R. Co. v. Tingling, 148! Md. 169, 
176. | 

Mr. Justice Groner, in the recent case of Sisson k South¬ 
ern Ry. Co., 62 App. D. C. 357, called attention to! the fact 
that no statute of Virginia required the railroad Company 
to provide lights, gates, or other specific safety devices at 
crossings, until ordered to do so by the Virginia Corpora¬ 
tion Commission, after a hearing, under a statute similar 
to the Maryland statute above mentioned. 
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II. ANSWER TO APPELLANT’S SECOND CONTEN¬ 
TION.—APPELLANT’S CRITICISM OF LOWER 

COURT’S OPINION NOT JUSTIFIED. 

A. Lower Court Did Not Hold that Installation of Warning 

Signs Alone Fiilly Discharged Defendant’s Duty. 

Upon pages 27-30 of appellant’s brief, his counsel con¬ 
tends that the lower Court erred in holding that the warn¬ 
ing signs alone constituted a full discharge of defendant’s 
duty toward plaintiff’s intestate. Only 'part of the state¬ 
ment made by the Court is then quoted in the appellant’s 
brief, but the complete statement appearing in the record 
(R. 73-74) and quoted above in this brief, shows that the 
Court considered the warning signs as only one piece of evi¬ 
dence, which, when considered in connection with the learn¬ 
ing sounds, established the fact that the defendant fully 
performed its duty. 

B. Lower Court Did Not Impute Negligence of Driver to 

Decedent. 

Appellant’s counsel also assert that the lower Court was 
confused in imputing the negligence of the driver to the de¬ 
cedent. The lower Court, however, did not base his action 
upon the negligence of the driver, but upon the failure of 
the plaintiff to prove any negligence on the part of the de¬ 
fendant, his opinion concluding with the phrase: 

44 1 feel as a matter of law that there is no substantial 
evidence in this case to support the contention of the 
plaintiff that the railroad company was negligent and, 
under those circumstances, after verv serious reconsid- 
eration of the matter, I feel it is my duty to direct that 
you return a verdict for defendant, the railroad com¬ 
pany” (R. 74). 

In the present case, the lower Court did not hold that 
the negligence of the driver could be imputed to decedent. 
In the oral charge to the jury, before he decided to direct a 
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verdict for the defendant, the lower Court told the jury that 
the decedent, as a passenger, was required, wider the Mary¬ 
land decisions, to take note of those things which pre readily 
observable to a passenger and if there were signs of danger 
readily observable, the passenger should warn j the driver 
thereof (R. 61). This charge was in accord withj the Mary¬ 
land decisions, to which the Court’s attention had peen called, 
particularly United Railways v. Crain, 123 Md. 332,352, that 
a passenger may not 4 ‘sit dumb and inert in the vehicle, tak¬ 
ing no heed of a known danger,” but it was the passenger’s 
duty to make observations and notify the driver pf impend¬ 
ing danger. In this District, “back seat driving” is not 
favored (Burke v. Anacostia & P. E. E., 48 App. D. C. 296), 
but, in the present situation of this case, which jof the two 
theories is correct is immaterial. 

| 

l 

C. Lower Court Was Right in Holding that no Negligence 
on Part of Defendant was Proved, j 

The lower Court’s opinion is fully supported py the lead¬ 
ing Maryland case of B. & 0. R. R. v. Roming, :96 Md. 67, 
where a young man driving a wagon at night whs killed at 
a crossing by an engine going 15 or 18 miles ah hour and 
the engineer was corroborated bv other members of the 
train crew that several blasts of the whistle wei*e sounded 
as the train approached the crossing. The Maryland Court 
of Appeals held that a verdict should have been directed in 
favor of defendant, not onlv on account of decedent’s negli- 

7 I o 

gence, but also because there was no legally sufficient evi¬ 
dence of any negligence on the part of defendant.! 

In Sisson v. Southern Ry. Co., 62 App. D. C. 357, recently 
decided by this Court, a young man driving an automobile 
about 30 or 35 miles per hour collided with a box| car which 
was standing still blocking a crossing near Manassas, Vir¬ 
ginia. The accident occurred at night and the Automobile 
had just gone around a curve, but witnesses testified that 
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there was an unobstructed view from 85 to 110 feet from 
the crossing*. This Court, after commenting upon the evi¬ 
dence indicating negligence on the part of the driver of the 
automobile held: 

44 But we prefer to rest our affirmance upon the con¬ 
clusion that the evidence shows no negligence on the 
part of the railroad, and the lower court was therefore 
correct in directing a verdict for defendant.” 

In the course of the opinion in the Sisson Case, Mr. Jus¬ 
tice Groner cited Virginia cases in support of the rule that 
the prior right of way is in the railroad company in such 
cases and while a Virginia statute made it unlawful to block 
a crossing more than five minutes, it was shown that the 
train had stopped on the crossing for less than three min¬ 
utes. Mr. Justice Groner then stated and answered the 
ultimate question in the Sisson Case, as follows: 

“In this respect the stopping and blocking were not 
unlawful, and this brings us to the other question, viz: 
whether, having blocked the highway in the nighttime, 
the railroad company was negligent in failing to warn 
travelers on the highwav either bv bell, whistle or 
lights of the presence on the crossing of the freight 
car. We think, in view of conceded facts shown here, 
the question must be answered 4 No’.” 

In the present case, the train was moving so slowly that 
the situation is similar to that of a blocked crossing. As the 
collision occurred ixi broad daylight, there was less duty 
to give warning than in the Sisson Case, where the blocking 
was done at night. 

I). Lower Court Could Have Held that the Gross Negligence 
of Driver of Automobile was Sole Cause of Collision. 

The lower Court was fully justified in basing his action 
upon the ground that the plaintiff had failed to prove any 
negligence on the part of the defendant. The lower Court 
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did not, but would have been justified in holding, as re¬ 
quested by defendant’s counsel, that the gross Negligence 
of the occupants of the automobile was the real! and sole 
cause of the collision. j 

The duty of all persons approaching a railrdad track, 
which is itself a signal of danger, to “stop, look and lis¬ 
ten,” has been emphasized ever since the case of jNorthern 
Pacific Rv. v. Freeman, 174 U. S. 379, down to B. 4: 0. R. R. 
v. Goodman, 275 U. S. 66. 

In the Goodman Case, Goodman had been drivirjg a truck 
about 10 or 12 miles an hour and reduced his spedd to 5 or 
6 miles an hour as he approached a crossing where he was 
struck by a train going about 60 miles an hour] It was 
claimed that he “had no practical view” until he Was about 
20 feet from the first rail. In the opinion, Mi}. Justice 
Holmes said: 

“When a man goes upon a railroad track jlie knows 
that he goes to a place where he will be killed if a train 
comes upon him before he is clear of the track. He 
knows that he must stop for the train, not I the train 
stop for him. In such circumstances it seems to us that 
if a driver cannot be sure otherwise whether a train is 
dangerously near he must stop and get out d>f his ve¬ 
hicle, although obviously he will not often be required 
to do more than to stop and look. It seems to us that if 
he relies upon not hearing the train or any sjgnal and 
takes no further precaution he does so at his pwn risk. 
If at the last moment Goodman found himsblf in an 
emere:encv it was his own fault that he did not reduce 
his speed earlier or come to a stop. It is true as said 
in Flannelly v. Delaware & Hudson Co., 225 Ip'. S. 597, 
603, that the question of due care very generally is left 
to the jury. But we are dealing with a standard of 
conduct, and when the standard is clear it should be 
laid down once for all by the Courts. See Southern 
Pacific Co. v. Berkshire , 254 U. S. 415, 419.” 
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It is true that in the case of Pokora v. Wabash Ry. Co., 
292 U. S. 98, Mr. Justice Cardozo held that the Goodman 
Case went too far in imposing a duty upon an automobile 


driver to “get out of his vehicle” “to reconnoitre” because 


“if the driver leaves his vehicle when he nears a cut or 


curve, he will learn nothing by getting out about the perils 
that lurk bevond. Bv the time he regains his seat and sets 
his car in motion, the hidden train may be upon him.” 
While expressly limiting or modifying the rule announced 
in the Goodman Case in so far as it required the driver to 
get out of his vehicle, the effect of this more recent de¬ 
cision in the Pokora Case was to reaffirm the old doctrine 


requiring all persons approaching a railroad track to 
“look and listen” and to “stop” if necessary in order to be 
sure that no train is approaching. 

When the view of the track is obstructed, there is a duty 
upon the part of the driver of the automobile to take 
greater precautions before crossing the track. 

Brehm r. P. B. & W. R. R., 114 Md. 302; 

Click v. Cumberland & W. Ry., 124 Md. 308; 

O’Mearv v. B. & B. Rv., 133 Md. 503. 


In B. <k O. R. R. Co. r. Fidelity Storage Co., 55 App. 

I). C. 92, a truck, approaching a crossing at the rate of 5 or 

6 miles an hour, was struck by a train moving at the rate of 

40 or 50 miles an hour. There was testimony that the train. 

* 

moving at that speed, could be stopped within about 20 car 
lengths and the case was submitted to the jury under the 
last clear chance doctrine. The plaintiff recovered a ver¬ 
dict, but the judgment thereon was reversed by this Court, 
which held that the plaintiff was clearly guilty of contribu¬ 
tory negligence and the prayer for a directed verdict 
should have been granted. 

In the leading case of Penna. R. R. Co. v. Yingling, 148 
Md. 169, a truck being driven very slowly was struck at a 
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crossing by a train moving at about 38 miles an ljiour. The 
crossing was described as unusually “dangerou^” and the 
view towards the south, the direction from which the train 
came, was obstructed by dense foliage, so tliatj the train 
could not be seen until the driver of the truck wajs within a 
few feet of the crossing. No whistle was soun4ed by the 
approaching engine. There was a dispute as tjo whether 
the engine bell was rung. Ordinarily a watchman was 
stationed at the crossing, but he was not there ajt the time 
of the accident. The driver said that he did not hear the 
bell because of the noise made by his truck, but other wit¬ 
nesses heard it ringing. In a well considered opinion, re¬ 
viewing many Maryland cases, the Court said: 

“Taking the watchman off duty from half past three 
in the afternoon was not of itself a breac^i of duty. 
The warning of the approach of trains was jstill given 
by the customary signals from the engine, cjnd by the 
alarm sounded by the ringing of the crossing bell.” 

##••**# 

“The recognized rule in this State is that it is neg¬ 
ligence per se for any person to attempt to cross tracks 
of a. railroad without first looking and listening for 
approaching trains, and that this duty continues until 
the tracks are reached. If the view of the tracks is not 
fully in view in both directions in the immediate ap¬ 
proach to the crossing, due care would require that the 
party intending to cross the railroad traces should 
stop, look and listen before attempting to cr^ss.” 

The Court thereupon held that a verdict should hove been 
directed in favor of defendant. 

The above decision follows the earlier cases of 
Northern Central Ry. Co. v. McMahon, 97 NJId. 486; 
Evans v. B. C. & A. Ry., 133 Md. 31; 

B. & 0. R. R. v. Newton, 137 Md. 21. 
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The Maryland decisions arc also uniformly in accord with 
the Goodman Case, 275 U. S. 66, and the Sisson Case, 62 
App. D. C. 356, that the “prior right of way is in the rail¬ 
road company.” 

United Railways v. Crain, 123 Md. 332; 

Klein r. United Railways, 152 Md. 492. 

The Maryland cases are thus emphasized because the 
rule seems to he well settled that the law of the place where 
the accident occurred governs in case of this kind. Recog¬ 
nizing this rule, in the Sisson Case, this Court reviewed 
and followed the Virginia decisions. 

E. Lower Court was Right in Holding that the Essential 

Facts were Undisputed. 

There were no disputed questions of fact for the jury 
to decide. For example, the testimony of one witness, 
Eberle, that he did not see the warning painted on the 
roadway because he “didn’t pay much attention” (R. 30) 
does not raise an issue of fact as to the existence of the 
warning, when plaintiff’s own witness, Jensen, testified 
that the sign was there, with letters “R. R.” four feet 
high (R. 25) and the map and photographs show that the 
sign was there. 

Similarly, testimony by Mrs. Gittings, who was in a 
dazed condition, that she heard no signals, does not raise 
an issue of fact, when the overwhelming evidence is to the 
effect that the bells were rung and the blasts of the whistle 
were sounded. 

Where plaintiff, a passenger in an automobile, was struck 
by a suburban electric car at a road crossing, her testimony 
that the motorman “did not blow’ his wrhistle” was held 
to be insufficient to carry the case to the jury because it 
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merely meant that the plaintiff did not hear th^ whistle, 
while numerous winesses testified that the whistle was 
blown. 

Klein v. United Railways, 152 Md. 492. j 

In the case of Southern Ry. Co. v. Walters, £84 U. S. 
190, where a child was injured at a grade crossing in East 
St. Louis, there were several conflicts in the testimony, the 
jury returned a verdict for the plaintiff and the judgment 
thereon was affirmed by the Circuit Court of Appeals, but 
the Supreme Court of the United States held tliht defend¬ 
ant’s motion for a directed verdict should have been 
granted. In an able opinion, Mr. Justice Roberts first 
describes the issue, as follows: 

“The negligence alleged was failure to sound a bell 
or other signal when the train was approaching the 
crossing, failure to maintain a proper and sufficient 
lookout, and failure to comply with an order of the 
Illinois Commerce Commission requiring defendant to 
stop all trains and flag the crossing before thejy crossed 
Bond Avenue. The answer was a general genial.” 

Then calls attention to the following evidence: 

“The train involved in the accident consisted of a 
locomotive running tender-first and pulling fifjy freight 
cars in a northerly direction from the freight yard 
towards the main tracks. 

“The plaintiff, who was between five and six years 
of age at the time of the accident, testified that he was 
about to cross the railroad tracks from west to east and 
was struck by the front of the locomotive, ijfe stated 
repeatedly that the train was coming from tljie north, 
whereas it is beyond question that it was coming from 
the south; and he described the portion of th4 locomo¬ 
tive which struck him as the front end whichl had the 
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cowcatcher and headlight on it, although it is beyond 
question that the tender was in front. He twice denied 
that he saw the train before he was struck, then said 
he saw it half a block distant when he was on the first 
track (there were three tracks at this point and the 
train was on the easternmost) and did not see it again 
until just as he was struck. He did not testify whether 
or not the train stopped. 

“A bov, nine vears old at the date of the occurrence, 
who was standing near the crossing, deposed that sev- 
eral boys traversed the tracks before the train reached 
Bond Avenue, and that the plaintiff, following these 
bovs, was hit bv it and thrown back. He stated there 
was a box car in front of the locomotive, and that the 
car had passed before the plaintiff received his injury. 
He probably confused the tender with a box car, and 
his description of the accident would indicate that the 
plaintiff collided with the side of the locomotive near 
the cab. 

44 A girl, who was ten years old at the time of the 
accident, testified that she saw the occurrence from 
the vestibule of a school house located south of Bond 
Avenue and west of the railroad tracks. She stated 
that she was able to see what happened by looking 
through an aperture in a board fence caused by the 
falling down of a gate in the fence. The onlv gate to 
which her testimony could have referred was at a 
point so situated with reference to the crossing as to 
render it impossible for one standing where she was 
to see the crossing through the gateway. She says the 
locomotive struck the plaintiff, but does not say what 
part of it came into contact with him. She also states 
that the train did not stop before entering upon the 
crossing. 

4 4 Only one of the adult witnesses stated the train did 
not come to a stop. She was a passenger in an auto¬ 
mobile, traveling west on Bond Avenue, which was 
held up by the passing train. This testimony was 
shown to have no adequate foundation by her admis¬ 
sion that when she first noticed the train the locomotive 
and several cars had crossed Bond Avenue. 



“It is argued that it may be inferred from! the speed 
of the train when some of the witnesses observed it 
crossing other streets as well as Bond Avpnue, and 
from a guess of the engineer as to the tim^ required 
to get up such speed after a full stop, that pone could 
have been made at Bond Avenue. But the |argument 
amounts to mere speculation in view of tie limited 
scope of the witnesses’ observation, the dowii. grade of 
the railway tracks at the point, and the time element 
involved. (Compare Chicago, M. & St. P. !R. Co. v. 
Coogan, 271 U. S. 472.) Five witnesses for defendant 
testified that a full stop was made and the crossing 
flagged, and that no one was hit by the rdar of the 
tender, which was the front of the train.” 


Upon these facts, the Court held: 

“An examination of the record requires the conclu¬ 
sion that the evidence on the issue whether'the train 
was stopped before crossing Bond Avenue was so in¬ 
substantial and insufficient that it did not justify a 
submission of that issue to the jury. Gulf M. & N* R. 
C°. v. Wells, 275 U. S. 455; Kansas C. S. Ry Co. v. 
Jones, 276 U. S. 303; New York Central R. Co. v. 
Ambrose, 280 U. S. 486; Gunning v. Cooley, 281 U. S. 
90, 93; Atchison, T. & S. F. Rv. Co. v/Tbops, 281 
U. S. 351. 

“There is no proof whatever that the alleged failure 
to stop before entering the crossing was the proximate 
cause of the plaintiff’s injury. Such direct testimony 
as there is on his behalf indicates a collision between 
him and the side of the train after the front part of it, 
which in this case was the rear end of the tender, had 
passed him; and all of the evidence both for plaintiff 
and for the defendant is consistent with this view of 
what happened. It is clear that on this ground also 
a binding direction in favor of the defendant should 
have been eflven.” 

c 


In a recent railroad crossing case, where one or two 
witnesses for plaintiff testified that they did not hear the 
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engine whistle, the Circuit Court of Appeals for the 
Sixth Circuit affirmed the action of the trial Court in direct¬ 
ing a verdict for defendant, holding that such testimony 
was purely negative and “lost its substantial character, 
if any it had, when the defendant’s evidence was pre¬ 
sented/’ 

Strider v. Pennsylvania R. R. Co., 00 Fed (2d) 237. 


Under many decisions of the Supreme Court, a scintilla 
of evidence is not sufficient to raise an issue of fact for 


submission to a jury. 


“The view that a scintilla or modicum of conflicting 
evidence, irrespective of the character and measure of 
that to which it is opposed, necessarily requires a sub¬ 
mission to the jury has met with express disapproval 
in this jurisdiction, as in many others.” 

Small Co. v. Lamborn, 267 U. S. 248, 254. 


III. ANSWER TO APPELLANT’S THIRD CONTEN¬ 
TION.—THE COURT HAD NOT DISCHARGED JURY 
WHEN THE VERDICT FOR DEFENDANT WAS DI¬ 
RECTED. 

At the close of plaintiff’s evidence and again at the close 
of all of the evidence, counsel for defendant moved the 
Court to direct a verdict for defendant on the grounds in¬ 
dicated in the above argument (R. 59). The motion was 
overruled and the case was submitted to the jury under an 
oral charge by the Court (R. 59-65). The jury retired at 
3.10 p. m. on April 30th, 1934 (R. 66), and after deliber¬ 
ating several hours without reaching a verdict, the presid¬ 
ing judge instructed a deputy marshal to have them return 
a sealed verdict, or, if they failed to agree by 11 p. m., 
to let them go to their homes (R. 67). 

As the jurors did not agree by 11 p. m., the Deputy 
Marshal allowed them to go and told them to return to 
Court the next morning (R. 71). As stated by the Judge: 
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“The fact is that they were instructed to return 9 \ (R. 72) 
and they did return the next morning at 10 a. m.| and an¬ 
nounced to the Clerk that they could not agree (p. 66). 

Thereupon counsel for defendant, requesting ajn oppor¬ 
tunity to see the Judge “before the jury is discharged,” 
renewed the motion for a directed verdict, whereupon coun- 

i 

sel for plaintiff suggested “I wonder if your Hoiipr tuould 
consider asking the jury if they would like to consider the 
matter further” (R. 67). 

The Court then asked the foreman whether t}iere was 
any chance of reaching an agreement and the foreman said: 
“I believe there is” (R. 68). 

After some discussion between the Judge and the fore¬ 
man, counsel for appellant said: 

“Mr. Wilkes: Would it not be proper, your Honor, 
to decide at this time whether or not the jury may re¬ 
turn for reconsideration after the instruction as to 
concurrent negligence and so forth? I might say as 
far as the plaintiff is concerned, we are entirety willing 
to have the matter continue to be considered by the 
jury” (R. 69). 

The Court then heard argument from both sides on the 

merits of the motion for a directed verdict and finallv an- 

* 

nounced “I think I shall direct the verdict” (R. 70). 

Then, upon hearing this decision, counsel for plaintiff, 
for the first time, raised the point that it was “i;oo late” 
to direct a verdict because he claimed that the jurors, who 
were still in attendance, had been discharged (R. 71). 

The following colloquy then occurred between Court and 
counsel: 

“The Court: As far as the record is concerned I 
want to be perfectly frank in the record at}out that, 
that nothing was said one way or another concerning 
it, but the fact is that the jury was held here until 
eleven o’clock last night with the understanding that 


32 


it would be released at that time, allowed to go at that 
time, if it did not reach a sealed verdict earlier. The 
further fact is that it was reported by the deputy in 
charge that at eleven o’clock he allowed them to go and 
instructed them to return this morning and thev were 
here and were formally inquired of if they had reached 
a verdict and thev said thev had not. That is the 
situation. 

Mr. Craighill t And that is the first formal announce¬ 
ment made to the Court; that was this morning, and it 
seems to me the Court kept jurisdiction of them up 
until now, and Mr. Wilkes himself proposed they con¬ 
sider it further, be sent back to consider it further, and 
he is therefore estopped from saying that the Court 
could not take this action. 

“Mr. Wilkes: I proposed- 

“The Court (interposing): I will treat it in this way: 
I will denv vour motion to submit this case to further 
consideration of the jury and I will grant the motion 
to renew the motion of the defendant to direct a ver¬ 
dict. 

“Mr. Wilkes: There is no pending motion now be¬ 
fore the Court on my part to have the Court further 
consider the matter. 

“The Court: You did make it. 

“Mr. Wilkes: It was a suggestion on my part and 
we discussed it with Mr. Craighill for the purpose of 
trying to get him to agree that it would be a good thing 
to do. 

“The Court: If you did not intend it as a motion T 
won't consider it as a motion. At any rate, I will 
direct a verdict. 

“Mr. Wilkes: It was a suggestion. 

“The Court: The record will show just what hap¬ 
pened.” (R. 72-73). 

The Judge then addressed the jurors and explained his 
reasons for directing them to return a verdict for the de¬ 
fendant (R. 73-74). 


It is quite clear, therefore, that the jurors dijl nothing 
more nor less than separate overnight and then, j under in¬ 
structions from the Deputy Marshal, reassemble^ the next 
morning to announce that they were unable to agiree, which 
was the same position in which they found theifnselves a 
few hours before when they separated in order jthat they . 
might sleep in their homes instead of being locke4 up over¬ 
night. | 

Counsel for plaintiff urged that they be given further 
instructions and be permitted to deliberate further. He 
continued to so urge and argued the motion for a directed 
verdict on its merits. Not until he found that the decision 
was going against him, did he attempt to change his posi¬ 
tion and claim that the Court had lost jurisdiction, or in 
his words, that it was “too late” to direct a verdict. 

There appears to be no decision of this Court concerning 
the time when the power of a trial Judge to direct a verdict 
expires, but there have been quite a few cases in which 
Judges of the lower Court have directed verdicts when 
juries were unable to agree. For example, on March 5, 
1929, in Brandler v. Pennsylvania R. R. Co., Law No. 
73,095, Mr. Justice Stafford directed a verdict in favor of 
the defendant when the jurors announced a disagreement. 

In other jurisdictions also, it seems well settled that mere 
separation of the jurors does not invalidate a verdict, 
where there has been no misconduct on the part of any of 


the jurors. 


Guardian Fire Ins. Co. v. Central Glass Co., 


194 Fed. 


851. 


The general rule has been stated as follows: 

“While it is more regular to give the jury binding 
instructions before sending them out, according to 
some authorities, verdict may be directed, if Warranted 
by the evidence, at any stage of the trial before a ver¬ 
dict is actually received by the court and recorded, un- 
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less the submission to the jury of itself has operated 
to deprive the unsuccessful party of some right for¬ 
merly available in his behalf: thus it has been held 
that the court may call back a jury, while they are de¬ 
liberating, and direct a verdict; and a direction, of it¬ 
self proper, m&y properly be given, after the court 
has submitted the case to the jury, when they, after 
deliberation, are unable to agree, when it is discovered 
that thev are about to render a verdict contrary to law, 

• %r * 

or even when thev return into the court room and an- 
nounce such a finding, at any time before the court re¬ 
ceives the verdict as that of the jury.” 

64 Corpus Juris 502; citing cases. 


“Owing to the great length of modern trials, it has 
come to be the 'general rule in this country to permit 
the jury in civil cases to separate, after proper ad¬ 
monition, during the recesses and adjournments of 
the court, before the cause is finally submitted. In 
such c:ises the court may, in its discretion, especially 
wlicrc Hie parties tacitly or expressly consent thereto 
authorize the jury to seal their verdict and separate, 
if they should agree during an adjournment, and to 
return the verdict so sealed upon the coming in of the 
court. But generally the separation of the jury in a 
civil case after agreeing on their verdict and before 
returning it into court, even though it be not sealed, 
is not sufficient to vitiate the verdict or to set it aside, 
without proof of some further misconduct prejudicial 
to the substantial rights of the party complaining of 
such separation.” 

16 Ruling Case Law, 307; citing cases. 


If mere separation of the jury, unaccompanied by any 
misconduct, will not vitiate a verdict, a fortiori it will not 
vitiate an announcement that the jurors could not agree. 
No change had occurred between the jurors’ position at 
11 p. m. Monday night and their position at 10 a. m. Tues¬ 
day morning. The record shows clearly that they had 
not been discharged at 11 p. m., but had been directed to 


35 


report to the Court the next morning. If the Cjourt had 
power to direct a verdict on Monday night, he | still had 
power to do so on Tuesday morning. 

In many of the cases cited by appellant, the jurors, being 
unable to agree, were finally discharged , separated, then 
reassembled and then returned a definite verdict! in favor 
of one party or the other. In other eases, such asjRospond 

v. Decker, 109 N. J. L. 458, the jury rendered a verdict for 
plaintiff, was then discharged and thereafter the pourt di¬ 
rected a verdict for defendant. 

In the well known case of Slocum v. New York Life Ins. 
Co., 228 U. S. 364, the jury returned a verdict for plaintiff 
and, on appeal, the judgment thereon was reversed with 
directions to direct a verdict for defendant, but the Su¬ 
preme Court held that the Federal Courts, under the Sev- 
entli Amendment to the Constitution, could not enter a 
judgment non obstante veredicto. The case has no bear¬ 
ing upon the point at issue here. 

The case of Hansen v. Ludlow, 167 Mass. 112, cited by 
appellant, is really an authority in favor of appellee. 
There the officer was told by the Court to discharge the 
jury, if they could not agree by 11 p. m., but he permitted 
them to continue their deliberations and they arrived at a 
verdict some hours later. The Court held that the failure 
of the officer to discharge the jury at 11 p. m. did n^>t vitiate 
the verdict. Here, even assuming that the deputy marshal 
was instructed to discharge the jury (and he was given 
no such instruction), what he actually did was to tell them 
to go home and return the next morning (R. 72) and the 
action taken by him did not have the effect of a discharge. 

Hopkins v. Sawyer, 84 Maine 321, cited by appellant, is 
similar to Hansen v. Ludlow and is also an authority in 
favor of appellee. There the Court held that a jijidge can 
make his order discharging the jury 44 peremptory and un¬ 
conditional if he chooses to do so,” but if he does not do so, 
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the officer in charge of the jury may permit the jurors to 
deliberate beyond the hour fixed by the Court. In the pres¬ 
ent case, Judge Proctor did not make a peremptory or un¬ 
conditional order, but later said himself: “Nothing defi¬ 
nitely ivas said one way or another about it,” the jurors 
were to be permitted to go if they had not reached an agree¬ 
ment by 11 p. m., and, as an actual fact, they were in¬ 
structed bv the marshal to and did return the next morning. 

On the other hand, in a lengthy note, 35 American Deci¬ 
sions 258, after referring to the earlv rule, forty-three 
cases are cited in support of the following text: 

‘‘A different doctrine has been established by an 
overwhelming weight of authority in other of the 
States, to the effect that a separation of the jury, in 
criminal as well as in civil cases, if irregular and 
against the instructions of the Court, although it may 
raise a presumption against the purity of the verdict, 
is not such misconduct as will warrant a new trial, in 
the absence of proof of any improper influence on the 
jury, or of actual damage to the defeated party.’’ 
Note, 35 Am. Dec. 258. 

And in a later note, many cases are cited in support 
of the following: 

“It is the general and almost universal rule, that 
such separation, either of the entire jury, or of one 
or more of the jurors, from their fellows, is not of it¬ 
self sufficient ground for a new trial, especially where 
the separation is by mistake, or for a necessary pur¬ 
pose, and is only temporary; but that, in order to set 
aside the verdict, there must be some evidence of their 
misconduct, in addition to the mere fact of separation, 
which has operated to the parties’ prejudice.” 

43 Am. Dec. 77. 

In Chapter XVI of Thompson & Merriam on “Juries” 
will be found an interesting history of the development 
of the law from the early times when “jurors were kept 
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together as prisoners of the court, until they lujid agreed 
upon their verdict” up to modern times when a separation 
of a jury, with or without the permission of the Court, does 
not afford basis for a new trial unless there is soi^ ! ie ground 
for suspecting misconduct. 

Jurors are never considered as finally discharged until 
their verdict is rendered orally, received and recorded by 
the Court. When the jury is polled, a juror m^y dissent 
from the verdict when his name is called, even ijhough he 
may have theretofore assented. 

Note, 49 A. L. R. 1301, citing many cases. 

“All the authorities agree that the only verdibt is that 
which the jury announces orally to the court, and is re¬ 
ceived and recorded as the jury’s finding. * * 4 (citing 

cases) * * *. While it was agreed between counsel that 

the jury, when it agreed upon a verdict, shall Ccjiuse it to 
be signed by the foreman, and to be sealed, and return to 
the Court at a stated time the determination, such verdict 
teas not final” until it was received and recorded. 

Matt ice v. Maryland Casualty Co., 5 F. (2d) 233. 

The case of Byrne v. Boston Elevated By., 198 ^Jlass. 444, 

appears to be exactly in point. The situation is described 
in the report of the case as follows: 

“At an hour which previously had been fixed by the 
presiding judge in directions to an officer as a time 
when the jury should be allowed to separate in case they 
had not yet agreed as to a verdict, they announced their 
disagreement to the officer and were permitted to sepa¬ 
rate and go to their homes. On the following morning, 
upon their reporting their disagreement to the presid¬ 
ing judge at the opening of court, he directed them to 
bring in a verdict for the defendant, which veitdict they 
immediately rendered.” 

The Supreme Court of Massachusetts affirmed the action 
of the trial court in directing a verdict under such circum¬ 
stances. 
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In the present case, the verdict was not final and the jury 
icas not discharged until the proceedings which occurred in 
open Coui't on the morning of May 1st, 1934, and the Court 
then retained full power and jurisdiction to direct a verdict 
for the defendant. 


IV. ANSWER TO APPELLANT’S FOURTH CONTEN¬ 
TION.—LOWER COURT DID NOT ERR IN EXCLUD¬ 
ING THE EVIDENCE DESCRIBED BELOW. 


A. and B.— The Court was Right in Excluding Evidence 
as to Prior “Near Accidents” and as to Another Acci¬ 
dent Which Occurred Eleven Years Previously. 


At the trial, the Court rejected plaintiff’s offer to prove 
that the driver of an automobile had had a “narrow es¬ 
cape” at this same crossing several months prior to March 
3, 1932, and that there had been an accident at the crossing 
in 1921, eleven years previously (R. 33-34). 


There is a class of cases in which “prior accidents” are 
admissible for the limited purpose of showing that the de¬ 
fendant had notice of certain defects or physical conditions. 
Thus, in District of Columbia v. Armes, 107 U. S. 519, where 
an injury resulted from an unguarded defect in a sidewalk, 
evidence that others had been injured previously by the 
same defect was held to be admissible to prove that the de¬ 
fendant had notice of the defect. 


Similarly in Capital Traction Co. v. Copland, 47 App. 
D. C. 152, where a passenger on a street car was injured by 
a trolley pole which was too close to the track, evidence that 
others had been injured by the trolley poles was held to be 
admissible to prove that the Company had notice of the 
dangerous proximity of the poles. 

The principle announced in such cases is not applicable 
here. The defendant in the present case did not deny knowl- 
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e Court’s 


edge of the physical conditions at the crossing anj:l it is not 
error to exclude evidence which proves a concedeld fact. 
Dixon v. Great Falls & 0. D. Co., 43 App. D. p. 206. 

If the trial court believed that the real purpose Of the evi¬ 
dence as to the previous accident was to show th^t defend¬ 
ant’s train crew was negligent in 1921 and, therefore, the 
crew in 1932 was also negligent, thus creating an unfair 
prejudice against the defendant, it was within tin 
discretion to exclude such testimony. 

Evidence of prior acts of negligence is inadmissible for 
the purpose of proving the particular negligent act 

Fountaine v. Wash. Ry. & E. Co., 42 App. D. C. 295; 

“Where the sole charge is that an employee was 
negligent on a particular occasion, it is irrelevant to 
prove that he, or some other employee, had bpen negli¬ 
gent on other occasions.” 

Robinson v. Denver Tramway Co., 164 

176, per Judge Van Devanter. 


Proof of an isolated accident many years previously, 
merely because it occurred at the same place, does not throw’ 
any light on the question of negligence in the present case. 
In the 1921 accident, the train crew may have bee^i grossly 
negligent, may have sounded no warning whatever, and it 
would be unfair to force the defendant, without notice that 
any such question would be raised, to prove the cjliffercnce 
in the circumstances surrounding the two cases, 
fendant was in Court to defend the case at bar, i 
another case growing out of an accident which occurred 
eleven years previously, where the circumstances may have 
been entirely different. 

Because of a lack of authority to support their contention, 
appellant’s counsel have cited the case of Evans v. Erie 
R, R., 213 Fed. 129, on three successive pages of tl^eir brief, 
pp. 45, 46 and 47, but that case is not in accord with the 
weight of authority. Evidence of prior accidents, a}id “near 
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accidents” is admissible only for the purpose of proving 
notice of conditions and such notice is conceded here. 

If evidence of prior accidents is not admissible, obviously 
evidence of “narrow escapes” or of “near accidents” is not 
admissible, especially where there is no offer to prove that 
the defendant had notice thereof. 

After stating that evidence of prior accidents is admis¬ 
sible for certain limited purposes only, the rule has been 
stated as follows: 

“To be admissible at all, however, such evidence 

must relate to accidents or injuries occurring or defects 

existing at substantially the same place and under sub- 

stantiallv the same conditions as those involved in the 

action and caused by the same or a similar defect or 

danger or by the acts of the same person; and, although 

the several occurrences or occasions need not be exactlv 

* 

similar in their details, evidence of accidents or injuries 
occurring or defects existing at a remote time or at a 
different place dr under different circumstances or con¬ 
ditions is not admissible.” 

• •••••• 

“In general, evidence of the occurrence of other acci¬ 
dents or injuries * * * is not admissible where the 

issue is simply one of negligence or non-negligence on 
a particular occasion.” 

45 Corpus Juris 1245-1246, citing many cases. 

The rule has been well expressed in the following lan¬ 
guage : 

“Accidents may and do happen frequently in unac¬ 
countable wavs, and the facts and circumstances in anv 
two of them are rarely identical or approximately so; 
the facts and circumstances leading up to one accident 
at the same place as another can rarely furnish any 
light upon an investigation of what caused the other ac¬ 
cident. The general rule therefore seems to be that 
evidence of a previous accident at the same place is in - 


competent upon the investigation of the cc^use of a 
subsequent one. ,J 

L. & N. R. R. Co. v. Loescli (Ky.), 47 A. L. R. 

347, 353. | 

In making his offer of proof, counsel for plaintiff stated 
as a conclusion that the prior accident, and “ijear acca ' 
dents,” occurred “under similar conditions,” but gave no 
details to enable the Court to decide whether the surround¬ 
ing circumstances were similar. As indicated in the case 
last cited above, the probabilities are that the conditions as 
to the sound signals, the speed of the train and ihe speed 
of the automobile were entirely different. Appellant ad¬ 
mitted that the warning painted on the roadway was not 
there when the earlier accident occurred (R. —). 

If the diligence of counsel resulted in discovering that 
only one accident had occurred at this crossing in eleven 
years, although about 1500 automobiles passed over the 
crossing every day (R. 33), it might be argued that such 
evidence indicated that the crossing was not particularly 
dangerous and that defendant’s train crews had been 
habitually careful. 

In any event, if the evidence had been admitted, it would 
only have proved a fact, which was conceded, that defend¬ 
ant had notice of the physical conditions at the grossing. 
Such evidence 'would not have raised an issue oi fact for 
the jury on the question of negligence vel non atid would 
not have changed the result. 

C.— The Court Did Not Err in Excluding the Evidence of 

Marmon that on a Previous Occasion He Did Not Hear 

the Crossing Gong. 

Appellant’s last point appears to have been a4ded as a 
“make weight” and requires very little consideration. The 
lower court rejected plaintiff’s offer to prove by aj witness, 
Marmon, that some months prior to the accident, he ap- 
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proached the crossing, saw a train at the station and did 
not hear the gong ringing (R. 34). The witness, Bell, had 
already given similar testimony (R. 32) and it was within 
the court’s discretion to exclude testimony that was only 
cumulative. 

Even if the gong had been out of order on the occasion 
described by him, several months previously, such fact had 
no bearing on the! conditions existing on the day of the 
accident, when the numerous witnesses above described 
plainly heard the gong. 

CONCLUSION. 

Upon the undisputed testimony, there can be no doubt 
about the existence and location of the three warning signs, 
or about the sounding of the crossing gong, of the engine 
bell and of the seven or eight blasts of the whistle at a 
time when they gave ample warning to any automobilist 
who was paying any attention whatever to his or her sur¬ 
roundings. Even if the gong could not be heard, or if the 
engine bell was not ringing, the seven shrill blasts of the 
whistle, described bv plaintiff’s own witnesses, certainly 
gave adequate warning of the approach of the train. 

Even if the whistle was not sounded after the train pulled 
away from the station, seventeen witnesses are unanimous 
in saying that the whistle was blown as the train approached 
the station . As the train did not stop, or stopped and 
started immediately, only a few seconds elapsed between 
the last whistle and the time when the engine crossed the 
highway, because the engine had almost reached the high¬ 
way when the mail was being let off of the rear car at 
the mail crane. 

The photographs and map show the warning signs and 
establish the fact that the engine could be plainly seen by 
motorists long before they reached the crossing. 
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The description of the collision given by the o|ily eye 
witnesses, Remsberg, Miller and Mrs. Gittings (tw4 of the 
three being plaintiff’s witnesses), proves conclusively that 
the accident was caused solely by the negligence of the 
driver of the automobile in disregarding the warning signs 
and signals and in driving the automobile at a s^eed of 
about 30 miles an hour against the side of the engine , 
which was “barely moving.” 

Plaintiff below wholly failed to prove any negligence on 
the part of the defendant and it is, therefore, respectfully 
submitted that the action of the lower court in directing 
a verdict in favor of the defendant should be affirmed. 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

R. Aubrey Bogley, 

Attorneys for Appellee. 
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